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Foreword

Briefly, I would like to talk about the international Council 
for Human Rights (ICHR) given the fact that I am the 
chair of this organisation. Pursuant to our mission ICHR 
is committed to provide assistance to the United Nations 
and its affiliated organs in the promotion and observance 
of the Universal Declaration of Human Rights and to work 
for fundamental freedoms and world peace. Indeed, ICHR 
is meticulously fulfilling its mission and objectives. ICHR 
has facilitated and coordinated the efforts of oppressed 
peoples, minorities, unrepresented peoples and nations. For 
instance, we have extended expert and technical assistance 
to minority groups such as African Americans, Dalits, 
Sami, Gullah-Geechees, Chiapas, Puerto-Ricans, Uighurs 
as well as unrepresented peoples including Kashmiris, 
Quebecois, Palestinians and many more. ICHR has also 
provided its assistance to the international community 
by organizing international conferences, seminars and 
roundtables on the topics relevant to the day. 

We are engaged in a special project for the people of Kashmir. Consequently, 
the present report gives an exclusive overview of the most critical human 
rights violations in Indian Held Kashmir (IHK). It has been prepared as a 
background document to assist UN Human Rights Council (HRC) in the 
finalization of India’s second Universal Periodic Review (UPR), scheduled to 
take place in Geneva during the 21st session of HRC between 10th September 
to 28th September 2012.

The HRC’s Working Group in the the Universal Periodic Review reviewed 
India at the Palais des Nations on the 24th May 2012. Not surprisingly, the 
government of India has come under repeated criticism for the Armed Forces 
Special Powers Act (commonly known as AFSPA), immunity for armed 
forces and paramilitary personnel who commit human rights abuses, failing 
to adequately train armed forces and the police about their human rights 
obligation, failing to ratify the Convention Against Torture (CAT), failing to 
ratify the Convention for the Protection of All persons from Disappearance 
(ICCPED), a lack of responses to human rights causes submitted by the Office 
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of the High Commissioner for Human Rights (OHCHR), failing to protect 
human rights defenders, failing to protect journalists, and failing to abolish 
the death penalty.

ICHR believes that UPR is a critical process whereby governments and civil 
society can review the human rights record of a country. The second UPR of 
India has exposed the severe human rights problems in Indian Held Kashmir 
and of its 169 recommendations many pertain to the issues that are particularly 
relevant to IHK.

Prior the 24th May 2012 working group session, ICHR’s team lobbied the 
member states. Following these interactions, ICHR was pleased to see the 
principle stand taken by many countries, which we applaud and urge others to 
follow the suite.

This report is aimed to persuade the OHCHR, HRC, and the member states 
to be specific with regard to the gross human rights abuses of Indian Held 
Kashmir. It provides insight about the magnitude of violations perpetrated on 
Kashmiris and includes:

•	 Analysis of Indian black laws versus international human rights laws and 
norms;

•	 Analysis of the gross human rights violations that have taken place in IHK 
since India’s first UPR; 

•	 Case studies that illustrate the content of the report.

The present human rights situation in IHK is critical and a positive radical 
change is needed. HRC, through the process of India’s UPR needs to ensure 
improvements and investigations in IHK are undertaken on urgent basis to 
reverse the adverse human rights situation, including:

•	 Repeal of all black laws; 
•	 End of all human rights violations; and 
•	 Independent and impartial investigation on all major human rights tragedies 

including the nameless and mass graves, the Konan-Poshpora gang rape, 
and the Shopian Two.

The report highlights all of the above issues and it is our hope that this report 
will contribute to the work of UNHRC.

I acknowledge the assistance and help extended by many in preparation and 
compilation of the report, in particular the ICHR team.

Barrister Abdul Majid Tramboo

           Chairman, ICHR
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The Kashmir conflict has proven to be the longest running militarised 
conflict on earth, now ongoing for over six decades.  In that time the people 
of Kashmir have been divided, economically subjugated, victim to a slew of 
human rights abuses and, perhaps most telling of all, have been  persistently 
denied their UN ordained right to self-determination.

The Kashmir conflict brought forth some of the most foreboding records.  The 
state of Jammu & Kashmir is the most highly militarised area of the world 
with as many as 700,000 Indian troops on a territory of just 14 million people.  
For decades, the Siachen Glacier has remained as the highest battlefield on 
earth and the conflict has brought two nuclear neighbours to war on more 
than one occasion - arguably bringing the world closer to nuclear annihilation 
than even the Cuban Missile Crisis.  Neighbouring states home to over one 
third of the world’s population and the ominous mix of factors could see any 
conflict over Kashmir become the largest war of modern times, perhaps even 
the largest and most destructive war ever.

Since 1989 it is estimated that as many as 100,000 civilians have lost their lives 
at the hands of the Indian military and para-military forces stationed there.  As 
many as 17,000 are thought to have disappeared, countless thousands have 
fallen victim to torture and arbitrary arrest.  The exact numbers are hotly 
debated by both the perpetrator and the victim, but in all cases the numbers 
remain tragically high. 

In 2008 almost 900 mass graves were discovered by human rights activists in 
a single district of Kashmir alone.  Contrary to recommendations made by the 
United Nations1 and an Urgency Resolution from the European Parliament2 
these grave sites were never formally investigated.  In late 2011, a leaked 
Indian report revealed another 3,000 mass graves in three different areas of 
Kashmir3.  These graves are likely to contain the bodies of those who have 
disappeared.

Protests and curfews are a part of daily life for the people of Indian Held 
Kashmir as they peacefully strive to condemn the actions of the Indian 
military and para-military forces.  With each protest comes a civilian death at 
the heavy hands of the informally trained Indian forces and with each death 
comes more protest, allowing the cycle of violence to continue. The most 
pronounced recent example took place in the summer of 2010 as protests 
erupted through the valley in response to the beating to death of three youth 
by the Central Reserve Police Force4.  In the days of protests that followed, 
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some 118 youth lost their lives and an unknown number of thousands were 
detained under the Public Safety Act5; hundreds of them remain in custody as 
they are still yet to be charged or brought before a court.

The Kashmir conflict is a tragedy of the modern age.  Pushed to the back 
of the international agenda, coverage of the ongoing conflict is scarce in 
the Western media and only inexperienced or ill-advised politicians dare 
to mention Kashmir on the international stage.  During his 2008 election 
campaign, current United States President, Barak Obama, recognised that 
“working with Pakistan and India to try to resolve the Kashmir crisis in a 
serious way”6 should be a core task of his administration. He stated his aim 
to install Former President Bill Clinton to mediate between the concerned 
parties of the dispute.  The Government of India immediately condemned 
the incumbent president for his remarks, once again reiterating their steadfast 
position that no outside mediation would be tolerated on the Kashmir issue.  
Having inadvertently caused outrage within circles of the Indian government 
circle. Obama and his team neglected to mention the Kashmir conflict in any 
public forum up until 2012 when Obama stated that “it is not the place of 
any nation, including the United States, to try to impose solutions from the 
outside”7.

This document aims-for the first time-to collate the various strands of 
documentation, witness testimony and facts related to human rights in 
Kashmir.  The political and security dimensions are covered well elsewhere, 
but a detailed assessment of all strands of the human rights situation in 
Kashmir has rarely been pieced together.

Drawing heavily on reports from the United Nations, the European Union, 
states, international human rights organisations, and the considerable work 
undertaken by the International Council for Human Rights, this document 
gives an overview of the human rights situation in Indian Held Kashmir as the 
Government of India undergoes its second Universal Periodic Review.

This document is dedicated to those who have given their lives in the peaceful 
pursuit of freedom both inside and outside of Kashmir.

INTRODUCTION
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2.1 The Right to Self-Determination

The root cause of extra-judicial, summary and arbitrary executions and other 
serious human rights violations is the unresolved conflict that based in the 
ardent desire of the peoples of Jammu & Kashmir to exercise their right to self-
determination. The right is recognised in the United Nations Security Council 
resolutions, which were first adopted in 1948 to address the border dispute, and 
the hostilities stemming from the subsequent conflicts. In order to maintain the 
post 1948 status quo, India has enacted legislation and emergency acts giving 
armed forces extraordinary powers that are contrary to international human rights 
standards. India’s laws, policies, legislation, and their refusal to implement the 
resolutions of the United Nations are remain the primary source of extra-judicial, 
summary, and arbitrary execution as well as other human rights violations in the 
State of Jammu & Kashmir.

India and Pakistan negotiated and agreed upon a series of United Nations Security 
Council resolutions to cease the hostilities and address the conflict.  They urgently 
“affirmed their intention to conform to the Charter of the United Nations”, 
while the Security Council agreed to set up the United Nations Commission of 
India and Pakistan  (UNCIP), which consisted of five members and called for 
the restoration of peace and order. It also agreed to set up an administration to 
facilitate a plebiscite to address the post-conflict Kashmir partition.

Both sides were called to give support and cooperation, cease fighting and 
provide supervision to its nationals, state troops, and forces.  The agreed upon 
document was to create the proper conditions for setting up the administration 
of a fair and peaceful plebiscite. The Government of India was called upon to 
give full support to the administrator and staff to prevent any threat, coercion or 
intimidation, or appearance of intimidation, bribery, or other undue influence, 
and to announce this undertaking as a binding international obligation for all 
public authorities and officials in the State of Jammu & Kashmir. There was to 
be  freedom of press, speech and assembly, freedom to travel, no victimisation, 
all political prisoners and citizens of Jammu & Kashmir were to be released, and 
its citizens were to be allowed to lawful enter and exit the state. The last Security 
Council resolution (SG 307) was adopted at its 1616th meeting on 21 December 
1971 with calls for a political settlement and a cease-fire to the conflict with 
specific reference to the Geneva Convention of 1949.
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The UN Security Council Resolutions are binding international obligations 
that have give legal effect to the resolutions giving third party recognition to 
the peoples of Jammu & Kashmir to determine their status through plebiscite 
and to create the conditions for their implementation. Both High Contracting 
Parties were dressed with full power and authority with the understanding that 
the international obligations arising from the solemn statement and agreements 
by the United Nations Security Council were binding. This placed the peoples of 
Jammu & Kashmir on the international programme. India and Pakistan, in effect, 
relinquished their claim to domestic jurisdiction and to meet their international 
agreements and obligations, they are not able to adopt domestic legislation. 

The international obligations must be considered in light of Article 2 /4 and 
Article 2/7 of the Charter of the United Nations, under which India  -Pakistan’s 
policy is in the direction of the right to self-determination- cannot claim that 
the territorial integrity principles of the people of Jammu & Kashmir have been 
granted until they have the right to determine their own status.  The attempt 
to unilaterally domesticate an internationally agreed upon case has fomented 
longstanding political strife and unresolved hostilities. To this day, the United 
Nations Military Observers Group (UNMOGIP) continues to be on the ground 
in Jammu & Kashmir.

Contrarily to Article 6 of the ICCPR, the people of Jammu & Kashmir have been 
denied “the inherent right to life ” and “the right to life, liberty and security of 
person” grated by Article 3 of UDHR. The people of Jammu & Kashmir have 
been summarily executed, deprived of their liberty, denied due process of law, 
while the Government of India and its authorities have organised, acquiesced to, 
and openly tolerated the executions that are in violation of international law and 
obligations (Article 6 and Article 3). 
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The public authorities, civilians, military and para-military carry out their 
orders without any with impunity on their side. In violation of Article 4 of 
ICCPR, India invokes public emergency laws citing territorial integrity to 
justify the continuing hostilities and executions. The laws and policies violate 
the international obligations and there is no legal framework in place to 
address these executions,  thus everyone is considered to be an enemy of the 
State or a terrorist in violation of Article 15. Further, there is no “competent 
authority entitled under the law of the State or by any international legal 
instrument to which the State is a party that permits visits of those in custody, 
nor guarantees an unbaised investigation.

 

The state of India continues to violate its national and international obligations, 
failing to identify the root causes of the executions as defined by the UDHR 
& ICCPR. The United Nations has not properly administered  oversight to 
ensure that the relevant resolutions have been put into effect. The ICHR has 
therefore continued to call upon the European Parliament to, in its capacity, 
make further recommendations and address the root causes and effects of the 
situation in Jammu & Kashmir.

Meanwhile, the Government of India is also still in direct violation of 
numerous other treaties and resolutions adopted by the United Nations bodies, 
among them are the Basic Principles on the Use of Force and Firearms by 
Law Enforcement Officials.
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BLACK LAWS - INDIAN 
LEGAL FRAMEWORK3

3.1 Armed Forces (Jammu & Kashmir) 
Special Powers Act (AFSPA)

The AFSPA, introduced in “disturbed areas” in 1958, but tailored to J&K in 
1990, has bestowed sweeping powers upon the armed that operate in J&K and 
has allowed them to act with impunity while carrying out acts of torture, extra 
judicial execution, arbitrary arrest, rape, and other such human rights abuses.  The 
AFSPA is still used to give immunity to Indian forces that have committed human 
rights abuses.  To date no armed forces personnel has been convicted of a human 
rights abuse in an instance where they have been able to evoke the AFSPA as 
justification for their acts.  In practice complaints of murder by army personnel 
rarely make it before a judge.

Torture is allowed under the AFSPA, but discouraged by the authorities as it 
causes political tension on the ground in Kashmir.  Rather than successfully 
discouraging using, when torture has taken place, usually in order to obtain a 



25

confession, the victim is often murdered. This in turn leads to disappearance as 
the body of the victim is quietly disposed of.  Alternatively, a “fake encounter” 
is organised. In these instances, a dead body may be taken to a house, the house 
is then deemed to have a terrorist inside and razed to the ground.  The death 
can then be covered up, successfully avoiding the heavy internal and external 
scrutiny.  These practices are widely documented and admissions that such 
practices occur have been made by former members of the military.

The AFSPA violates many of the non-derogatory principles of the International 
Human Rights law and norms, the right to life, the right to remedy, the right 
to be free from arbitrary deprivation of liberty and from torture, all of which 
are enshrined in the ICCPR and other human rights treaties. Yet the AFSPA 
continues to facilitate and represent what is cruel and inhuman by way of 
degrading treatment or punishment.

By virtue of Section 2 of AFSPA, “armed forces”  and  “disturbed area” are 
defined as: 

“Definitions” in this Act, unless the context otherwise requires,                                 

a)  “armed forces” means the military forces and the air forces operating 
as land forces and includes any other armed forces of the union so 
operating; 

b)  “disturbed area” means an area which is for the time being declared by 
notification under section 3 to be disturbed area”.

Section 4 of AFSPA gives sweeping powers to the “armed forces” that facilitate 
gross human rights violations thanks to impunity:

“Any commissioned officer, warrant officer, non-commissioned officer or any 
other person of equivalent rank in the armed forces may, in a disturbed area;

1.	 If he is of opinion that it is necessary to do so, destroy any arms dump, 
prepared or fortified position or shelter from which armed attacks are made 
or are likely to be made, or are attempted to be made, or any  structure  
used as  training camp for armed volunteers or utilized as a  hide-out by 
armed gangs or absconds wanted for any offence; 

2.	 Arrest, without warrant, any persons who has committed a cognizable 
offence or against whom a reasonable suspicion  exists that he has 
committed or is about to commit a cognizable offence and many use such 
force as may be necessary  to effect  the arrest; 

3.	 Enter and search, without  warrant,  any  premises to  make any such  
arrest aforesaid or to recover any person believe to be wrongful restrained 
or confined or any  property  reasonably  suspected  to  be  stolen property 
or  any any  arms, ammunition or  explosive  substances believed  to  be  
unlawful  kept in  such  premises  and  may  for  that  purpose  use  such  
force  as may be necessary, seize any such property,  arm, ammunition or 
explosive substances;

BLACK LAWS - INDIAN 
LEGAL FRAMEWORK3
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4.	 Stop, search  and  seize any vehicle or vessel reasonably  suspected to be 
suspicion  exists that he has committed  or is about  to  commit   carrying  
any person  who  is a  proclaimed offender, or  any  persons  who has 
committed a non - cognizable offence, or  against  whom  a reasonable  
a  non - cognizable offence, or  any person  who is   carrying any arms, 
ammunition or explosive substance  believed to be unlawfully held by him, 
and may, for that purpose, use or seizure, as the case may be.”

In its 2011 Human Rights Report the US State Department noted that:

“Under the AFSPA the government can declare any state or union territory 
a “disturbed area,” a declaration that allows security forces to fire on any 
person to “maintain law and order” and to arrest any person “against whom 
reasonable suspicion exists” without informing the detainee of the grounds 
for arrest. The law also gives security forces immunity from prosecution for 
acts committed under the AFSPA. There were no records available of acts 
committed under the AFSPA.”
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3.2 The Criminal Procedure Code 1973 
(CPC)

Despite the special status given to the state of Jammu & Kashmir, Indian forces 
are protected by the immunity provisions of the Criminal Procedure Code of 
1973, which applies to whole of India. The application of this code has resulted 
in an increased likelihood of excessive force being used by Indian forces as 
permission for prosecution has to be sought from the Government of India. 
Amnesty International noted in 2005 that the Indian sponsored J&K government 
had made almost three hundreds requests to prosecute members of the armed 
forces but not a single one was granted.9 The J&K government simply does not 
request prosecution unless the evidence is particularly compelling and, indicating 
that 300 is nowhere near a truly representative number and leading the people of 
J&K have taken to the streets in protest.

Section 45 

Section 45 of the CPC protects any member of the armed forces from arrest by 
civilian authorities for:  

“anything done or purported to be done by him in 
discharge of his official duty after obtaining consent 
of the central government” 10 

Section 197 

Section 197 of the CPC has been used to block the trial in civilian courts of 
members of the armed forces alleged to be responsible  for human rights abuses. 
It states:

“No court shall take cognizance of any offence alleged 
to have been committed by any member of the  Armed 
Forces of the Union while acting or purporting to act 
in the   discharge   of  his  official  duty, except  with  
the previous sanction of the Central Government”. 11

Human Rights Watch obtained a copy of a standard letter that is issued by the 
Government of India in response to requests that to launch a prosecution, which 
states that “after due consideration of the facts and the circumstances of the 
case” the  government has “decided not to grant sanction to prosecute” 12 

BLACK LAWS - INDIAN 
LEGAL FRAMEWORK3
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3.3 The Prevention of Terrorism Act  (POTA)

POTA was used in the 1990’s and 2000’s to give the police force blanket 
authority to book innocents on alleged activities leading to arbitrary detention, 
torture and execution.

Section 3/5 of the Act criminalises membership of a “terrorist gang” or 
“terrorist organisation”. The section fails to define clearly what constitutes 
“membership” of a “terrorist gang” or  a “terrorist organization”. It does not 
require evidence that the person accused of being a member has been involved 
in any offence. His guilt is only having an undefined membership.  In practice 
this is applied to human rights defenders, members of civil society, journalists, 
and any other person who could be considered as acting against the interests 
of the Government of India.
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The provision violates the international standards regarding the requirement of 
certainty in criminal law. 

Section 14 of the Act allows the investigating officer to require any person to 
furnish information to the investigating officer that the officer considers to be 
relevant for the purpose of this Act. Section 14 (1) states:

“Notwithstanding anything contained in any other law, the officer investigating 
any offence under this Act with  prior approval in writing of an officer not below 
the rank of a superintendent of Police, may require any officer or authority of 
the central government or a State Government or a local authority or a rank or 
a company or a firm or another institution, establishment, organization or any 
individual to  furnish information in their possession in relation such offence, 
on  points or matters, where the investigating officer has reason to believe  that 
such information  will be useful for, or  relevant  to the purpose of this Act.”

This section infringes on the freedoms of person and the protection of journalists 
by the law. It also does not explicitly exclude the lawyers from the obligation to 
disclose information obtained from their  clients.

Section 23 (3) of the Act authorises the executive to determine the issues relating 
to jurisdiction of Special Courts. The judiciary does not, in fact,  have jurisdiction 
over these issues. 

The Special Courts are not independent from the executive power, a  provision that 
is contrary to the right to a trial before a competent, impartial and independent 
tribunal, and Principle 3 of the Basic Principles on the Independence of the 
Judiciary, which states: “The judiciary shall have jurisdiction over all issues of 
a judicial nature and shall have exclusive authority to decide wether an issue 
submitted for its decision is within its competence as defined by law.”

The Act provides for trial in camera. Section 30 (1) of the Act declares:

“Note-withstanding  anything  contained in the code, 
the proceedings under this Act may, for reasons to be 
recorded  in writing, be held in camera if the Special 
Court desires.”  

The trial procedures under the POTA violate international standards of due 
process and are inconsistent with Article 14/1 of the International Covenant 
on Civil and Political Rights, the Body of Principles for the Protection of All 
Person Under Any Form of Detention or Imprisonment (Section 36 Sub Section 
1) and Article 10 and 11 of the Universal Declaration of Human Rights, which 

BLACK LAWS - INDIAN 
LEGAL FRAMEWORK3
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entitles everyone to a fair and public hearing by a competent, independent 
and impartial tribunal. Further, while these documents require that all court 
hearings and judgments, including criminal proceedings be public, the POTA 
has substantially increased the fake trials and arbitrary arrests as well as the 
imprisonment of the Kashmiri people as no due process is undertaken and 
good practice is summarily ignored.

Section 30/2 of the Act allows officials to keep the identity and address of any 
witness in a secret, resulting in fake trials. It has also been frequently used for 
imprisonment and deprives the accused of the right to a defense, attainment 
of the necessary information, challenging the reliability of a witness and 
undertaken cross-examination. The Government of India has no requirement 
to prove the existence of the witness to any impartial party.  The provision 
is illegal, violates international standards and  is directly contrary to Article 
14/3 of the International Covenants on Civil and Political Rights, granting the 
accused the right “to examine or have examined the witness against him and 
to obtain the attendance and examination of witness…” 

The Act, under section 32/1, allows a confession made to a public officer 
to be admissible in the trial, encouraging an increase in the use of torture. 
Confession in police custody in India are widely extracted through torture. 
Yet under the Indian Evidence Act, a confession in front of a police officer is 
deemed to be unreliable and this provision of POTA is also inconsistent with 
Article 14/3 of the International Covenant of Civil and Political Rights, which 
requires  that “everyone shall be entitled to the guarantee of being compelled 
to  testify against himself or to confess guilt”.

Section 48/7 reverses the presumption of innocence, forcing the accused to 
prove their innocence rather than forcing the prosecution to prove guilt - as 
is the international standard. This is in violation to Article 14/2/206 of the 
ICCPR, Article 11 of UDHR, and Principle 36 of the Body of Principles for 
the Protection of All Person Under Any Form of Detention or Imprisonment.
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3.4 The Jammu & Kashmir Public Safety Act 
1978 (PSA) Amended 1987 &1990 

The PSA  falls short of the recognised norms of justice, such as equality before  
the law, the right of the accused to appear before a magistrate within 24 hours 
of arrest, a fair public trial, access to counsel, cross examination of witnesses, 
appeal against conviction, protection from being tried under retrospective 
application of law and many other such provisions. This Act refers specifically 
to the territory of Jammu & Kashmir and is not applicable outside of that 
territory. Though there are other examples of tailored versions of the PSA that 
apply to other parts of India, for the purposes of this work only an abbreviated 
analysis of the PSA is applicable.

The PSA is an overly broad law that actively allows preventative detention 
for a period of up to two years for those that are “acting in a manner that is 
prejudicial to the security of the state or the maintenance of public order.”  
The PSA is thus used to detain people for all manner of acts, as seen fit by the 
arresting officer or the magistrate in front of whom their papers are brought. 
There are numerous examples of arrests for what is essentially nothing more 
than the exercising the right to free speech and right to assembly.

There is also an impunity clause in the PSA which states that:

“ No suit, prosecution or any other legal proceeding shall 
lie against any person for anything done or intended to be 
done in good faith in pursuance provisions of this Act.” 

Those who are arrested under the PSA can be held for two years without charge 
and there is considerable documentation where the judiciary openly states that 
the victim is being held in “preventative detention”.  There are also a significant 
number of  cases in which those detained under the PSA, once released, are 
immediately re-arrested, often on the same charge. Amnesty has termed such 
cases “revolving door detentions”. 13

No accurate figures for those detained under the PSA are available as there are 
only limited records made publicly available. In 2005 some 443 habeas corpus 
petitions were lodged to challenge detentions for that year. This figure is not 
representative of the total as family members and victims are frequently and 
coerced into not challenging a PSA at all. 
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Under Section 8 of the Act, the Government has the power to detain any person 
with a view to prevent him from acting in a manner deemed “prejudicial to 
maintenance of public order” or “to the security of the State”. The period 
of detention is twelve months in the case of a person acting in any manner 
prejudicial to the maintenance of public order and two years in the case of 
a person acting in any manner prejudicial to the security of the state. People 
are  thus held in detention not on the grounds that they have committed any 
offence, but purely on the presumption that they may one day commit acts that 
are harmful to the maintenance of public order or to the security of the state.

The use of vague and ambiguous definitions in this Act is contrary to the 
principles  of security of the person as laid down in Article 3 of the Universal 
Declaration of Human Rights (Everyone has the right to life, liberty and 
security of the person) and Article 6 of the International Covenant on Civil 
and Political Rights (Everyone has the right to liberty and security of the 
person.  No one shall be subjected to arbitrary arrest or detention…) This Act 
not only facilitates arbitrary arrest and detention but also encourages torture in 
custody and extra judicial, summary and arbitrary executions, including fake 
encounters.

Under section 13/1 of the Act “when a person is detained in pursuance of 
the detention order, the authority making the detention order shall not later 
than five days communicate to him the grounds on which the order has been 
made”.  However, in  January 1990, the Governor of the State of Jammu & 
Kashmir  amended the Section 13, removing this particular requirement. 
Now under Section 13 the duty to inform the detainee of the grounds for his 
detention does not “require the authority to disclose facts which it considers 
to be against the Public interest to disclose”.

The provision is inconsistent with the International Human Rights standards 
and Article 9 (2) of the International Covenant on Civil and Political Rights 
states: “Anyone who is arrested shall be informed, at the time of arrest of the 
reason for his arrest and shall be promptly informed of any charges against 
him.”

This suspension of legal safeguards relating to arrest and detention facilitates 
torture and cruel, inhuman or degrading treatment. ICCPR prohibits torture 
and Article 4 lays down that no derogation from this article may be made 
under any circumstances, not even in times of emergency.

Under the PSA, there is no provision for the victim to seek compensation for unlawful 
arrest or detention. This is inconsistent to Article 9/5 of International Covenant 
on Civil and Political Rights which lays down that: “Anyone who has been victim 
of unlawful arrest or detention shall have an enforceable right to compensation
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3.5 The National Security Act 1980 (NSA)

The Act permits administrative detention of any person for a period of one 
year. Under  Section 8/2 of the NSA, the authorities are empowered not to 
disclose the grounds of detention to the detainee. This provision is in direct 
contravention of Article 14/3/a of the International Covenants on Civil and 
Political Rights which requires a detainee “to be informed promptly and in 
detail in a language which he understands of the nature and cause of the 
charge against him.” 

In 1988, the members of the UN Human Rights Committee were of the 
opinion that the National Security Act (NSA) derogated the rights guaranteed 
under Article 9 of the International Covenants on Civil and Political Rights:

“Everyone has the right to liberty and security of person. No one shall be 
subjected to arbitrary arrested or detention. No one shall be deprived of his 
liberty…..”

BLACK LAWS - INDIAN 
LEGAL FRAMEWORK3



2
01

2

34



35

4
INTERNATIONAL 
HUMAN RIGHTS 
TREATIES

The Government of India consistently fails to meet its obligations under the following two 

treaties to which it is signatory, details are outlined below: 
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4.1 International Covenant on Civil and 
Political Rights (ICCPR)

Article 1

By allowing the use of the AFSPA and the CPC (with particular reference to 
sections 45 and 197) the Government of India demonstrates tacit acceptance of 
extra-judicial, summary and arbitrary execution in order the suppress the right to 
self-determination of the Kashmiri people.

Article 2

There are no effective existing legislative, administrative, judicial or other 
measures to prevent or terminate extra-judicial, summary or arbitrary executions 
within IHK. On the contrary the existing legal framework within IHK sanctions 
its armed forces to act with impunity. This shows that Article 2 is redundant in 
IHK.

Article 6

The Government of India has made it a public policy in IHK, through its statutes, 
to give its armed forces overwhelming powers to arbitrarily and summarily 
execute civilians in IHK. This is in contravention to Article 6 of the ICCPR, 
which states “every human being has the right to life. The right shall be protected 
by law. No one shall be arbitrarily deprived of his life.”

Article 18

With the militarised curfew since June 11 2010, worshippers are denied access 
to prayers in mosques including at the historic Jamia Masjid Mosque in Srinagar. 
Some who have violated this curfew have been shot with live ammunition and 
died - this is summary execution.

Article 19

In blatant violation of Article 19, the Government of India violently deny 
Kashmiris the right to exercise freedom of opinion and expression. Kashmiris 
express their opinion through peaceful assemblies concerning the suppression of 
the right to self-determination that has now occurred for 64 years. In response,  
the Government of India uses violence against unarmed Kashmiri civilians, 
which repeatedly results in loss of life.
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Article 21

Contrary to basic democratic principles, the Government of India has placed a 
blanket ban on Kashmiris, right of peaceful assembly. Nevertheless, Kashmiris 
exercise their right to peaceful assembly by holding widespread peaceful 
assemblies. The Indian military and para-military forces respond with live 
ammunition and tear gas on the crowd, and in most instances directly upon 
peaceful protestors, causing death by extra-judicial, summary and arbitrary 
execution.

4.2 Universal Declaration of Human 
Rights (UDHR)

Article 2

Through the AFSPA, CPC and PSA the Government of India tacitly condones 
the actions of troops who commit human rights abuses. This results in loss of 
life, torture, arbitrary arrest and detention along with all manner of other serious 
human rights violations. These pieces of legislation systematically deny the 
people of Kashmir those rights as enshrined in Article 2. 

Article 8

By instigating the AFSPA, CPC and PSA the Government of India has effectively 
denied access to remedy for those who have been victim of human rights abuses. 
The judiciary in Kashmir have virtually no ability to prosecute those members 
of the armed forces that commit murder, torture, rape and other violent crimes. 
Provisions are even in place to prevent the Human Rights Commission to be 
fully functional within Kashmir.

Article 3

The Government of India is in violation of Article 3 of the UDHR. The PSA 
not only encourages deprivation of liberty and security of a person, it is also 
facilitates torture in custody along with extra-judicial, summary and arbitrary 
executions and fake encounters. 

INTERNATIONAL HUMAN 
RIGHTS TREATIES4



2
01

2

38

Article 19

The Government of India denies the freedom of opinion and expression in all 
manner of ways - declaring curfews or intimidating journalists and bloggers or 
by disallowing access to the internet or restricting the sites that are available. 
The Government of India makes distinct efforts to curtail this right. A large 
majority of the recent and historical deaths have been a direct result of the 
Government of India attempting to quell freedom of opinion and expression.

Article 20

The Government of India unlawfully denies the people of Kashmir their 
legitimate right to freedom of peaceful assembly and uses live ammunition 
to cause death.  Protestors are arrested and detained under the PSA, homes of 
protestors are raided, and curfews are put in place.

4.2 Non-Ratification of International  
Instruments

Christof Heyns, United Nations Special Rapporteur on extrajudicial, 
summary or arbitrary executions travelled to India in March of 2012.  He 
reiterated, along with other mandate holders and numerous human rights 
groups, that India should ratiry the  “following international instruments 
should take place without further delay: Convention Against Torture; 
OP-CAT; and the Convention on Enforced Disappearances.”  And that 
“ratification of the following instruments should be considered: The two 
Optional Protocols to the ICCPR; Optional Protocol to CEDAW; Rome Statute 
of the International Criminal Court; and the two Optional Protocols.” 15 
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As documented above, the Government of India has used numerous laws 
and acts in order to prevent human rights abusers from being brought to 
justice.  Though the general level of abuse has declined since its height in 
the early 1990’s the levels of arbitrary detention, extrajudicial execution, 
disappearance, and other serious human rights abuses still remain high.  The 
widespread and endemic abuses that occurred in the early 1990‘s, have yet 
to be reconciled and further atrocities are ongoing.  The Government of 
India has an abysmal record of replying to requests from the OHCHR to 
clarify outstanding cases and has only recently allowed representatives of the 
OHCHR access to Kashmir.

Even Indian Home Ministry has accepted that militancy is in severe decline 
in recent years.  They have been quoted as saying that instances of militant 
activity can now be measured in single digits, yet they have failed to repeal 
the “emergency” laws that are used to protect human rights abusers from 
prosecution.

The justification for the “Black Laws” has always been that they were required 
to combat militancy.  It is telling that despite the lull in militant activity the 
Indian authorities have yet to repeal those laws; many have argued for years 
that they are merely a means by which to allow Indian forces carte blanche 
to commit human rights abuses. 
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5.1 Extrajudicial, Summary or Arbitrary 
Executions
 

There are credible reports that the Government of India and its agents 
committed arbitrary or unlawful killings, including extrajudicial killings of 
innocent Kashmiris. According to the 2011 US State Department Human 
Rights Report “the Ministry of Home Affairs 2010 report noted a down trend 
in incidents of violence in Kashmir…” but there was no down trend in incidents 
of violence in IHK at the hands of the Indian police, military, and para-military 
forces. The following table and graph vividly demonstrate serious use of 
violence by the Indian armed forces in IHK resulting in arbitrary or unlawful 
killings including extrajudicial killings by Indian Forces in Kashmir between
2008 and 2012: 17

 
Year Month

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec TOTAL

2008 27 37 30 46 30 54 49 93 63 56 34 19 538

2009 25 10 31 31 30 28 36 64 48 46 28 5 382

2010 22 23 31 36 32 33 33 72 92 34 29 10 447

2011 5 10 13 10 20 18 24 34 14 16 4 0 168

2012* 4 8 14 6 13 N/A N/A N/A N/A N/A N/A N/A 45

HUMAN RIGHTS IN 
INDIAN HELD KASHMIR5
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Reports from IHK confirm that the government of India has dispatched additional 
para-military forces to IHK in order to suppress the Kashmiris - students holding 
peaceful assemblies to express their opinion - demand for self-determination. 
From June 2010 to October 2010, 118 young Kashmiris were killed due to direct 
shooting of Indian Center Reserve Police Force (CRPF). Those murdered ranged 
in age from 9 years old to 24.

Case Study

A student Tufail Ahmad Matoo (17), son of Muhammad Ashraf of Saida Kadal, 
was killed in police action after being injured near Gani memorial stadium in 
Rajouri Kadal. He was hit by a police tear gas shell to his head and died from 
head injuries.

Police first denied their role even blaming the people who removed Tufail to take 
him hospital. An autopsy confirmed a head injury consistent with being struck by 
a tear-gas canister as the cause of death. Tufail was the only child of his parents. 
“Tufail was a class 12th student and studied at MP School. He used to go for 
Maths tuition at Hawal. On June he left at around 2:30 pm and returned in 
shrouds,” said victim’s uncle, Muhammad Qadir Wani.

On 18 June 2010, the court of Chief Judicial Magistrate on June 18 2010, had 
directed the police to start an investigation into the killing and submit the report 
within 10 days. “Tufail along with other boys ran into the stadium. Police followed 
them and in the commotion he was fired upon by policeman,” said an eyewitness 
who owns a shop in the area. Tufail was reportedly rushed to Shri Maharaja Hari 
Singh Hospital where officials declared him dead. “There was wound in his skull 
and brain material had protruded out,” said a hospital official.

A youth, Bilal Ahmad Sheikh (22), son of Abdul Rahim Sheikh of Kripalgarh, 
Pattan, was injured in a Central Reserve Police Force firing on 14 August 2010. 
He succumbed to his injuries in SK Medical institute of Medical Sciences in 
Soura hospital in Srinagar. His family said that Bilal had received a bullet to 
his left thigh. “After being hit by a bullet, he fell on the ground and the CRPF 
troopers then beat him up with canes, gun butts and trampled him by jackboots,” 
they said. His family said that he had multiple internal injuries and his liver was 
damaged. Doctors, who treated Bilal, said that he had injuries on his abdomen 
and multiple internal organs, including liver lead to his death.  
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“The youth had suffered firearm injury in the stomach. His liver had also 
ruptured due to the injury. He was operated upon and put on a ventilator,  but 
he succumbed to injuries on 23 August 2010,” said Soura Hospital Medical 
Superintendent, Dr Syed Amin Tabish. The slain youth was the youngest of four 
siblings. He had been working as a carpet weaver to support the family. Bilal’s 
mother had died a year earlier after a brief illness. Police have lodged murder case 
against the 52 bn CRPF. “The attempted murder case against 52 bn CRPF was 
already lodged on the same day when the incident took place under Section 307. 
Now it has been converted into a murder case and the investigations are on,” 
SHO Police Station Pattan Manzoor Ahmad told media.

In Sopore town, a teenager, Mudasir Ahmad Hajam (18), son of Nazir Ahmad 
Hajam who received bullet injuries from CRPF troops of 177-battalion  on 20 
August 2010, at Hajjam Mohalla Sopore, died in Soura Srinagar hospital.
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“The teenager had suffered multiple injuries in the abdomen. His intestines 
were ruptured. The doctors operated on him last night, but he did not survive. 
He died this morning,” Medical Superintendent of SKIMS, Syed Amin Tabish, 
was quoted as saying by a local news agency.

According to reports, Mudassir sustained injuries when a patrolling party 
of paramilitary CRPF men 177-battalion, led by S.K. Das, an assistant 
commandant, opened indiscriminate fire upon a group of youth at Hajjam 
Mohalla. Two bullets hit Mudassir in the abdomen and chest.

Sopore police registered a case of FIR No 413/2010 under section 302 RPC 
against the CRPF men. 

An eight-year-old boy, a student in the third grade, Milad Ahmad Dar, son 
of Muhammad Amin Dar of Wanpora, Khudwani in Kulgam district, was 
shot by paramilitary forces in Laizbal in Islamabad on Saturday 14 August. 
He died of his injuries at the Sher-e-Kashmir Institute of Medical Sciences 
(SKIMS) in Soura Hospital in Srinagar,  19 August 2010. 

“The boy was playing with his friends on Saturday 14 August when paramilitary 
CRPF soldiers, without any provocation fired, critically injuring him. He was 
shifted to Soura hospital Srinagar, where he battled for life and succumbed 
today on 19 August” said one of his relatives.

It has been widely reported over the years that military and police forces in 
IHK receive financial rewards if they successfully kill an insurgent.  This 
has lead to the phenomenon of “Fake Encounters”.  A fake encounter or a 
“staged encounter” happens when the police or armed forces kill the suspects 
in custody or when the suspects are unarmed, and then claim that the victims 
were killed in an encounter, shooting them in self-defense. In such cases, the 
weapons may be planted on or near the dead body to provide a justification 
for killing the individual. To explain any discrepancy between the encounter 
and records that show that the individual was in police custody at the time of 
his “encounter”, the police may state that the suspect had escaped.  There are 
numerous recorded cases of fake encounters and they continue today.  Though 
the financial reward scheme is one reason for a fake encounter to take place, 
it could also be fabricated because a victim died during interrogation at the 
hands of the Indian military or police.  A chilling case study was recently 
published by the United States Government.
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In its 2011 Human Rights Report, the US State Department wrote:

“Most encounter killings, in which security forces and police extrajudicially 
killed alleged criminals or insurgents, occurred in areas in conflict, but the 
practice reportedly occurred elsewhere in the country as well. For example, 
on August 8, Special Police Officer (SPO) Abdul Majid and territorial army 
soldier Noor Hussain took a mentally disabled civilian to Surankot forest in 
Jammu & Kashmir and then launched an operation with the police and the 25 
Rashtriya Rifles unit to eliminate a “dreaded terrorist” in the area. When the 
bullet-riddled body was found, the SPO said that he wanted to be a constable 
and the soldier requested a cash reward of 200,000 rupees ($3,790). Both 
were arrested and charged with murder for the fake encounter. The identity 
of the victim was not reported.” and “Nongovernmental forces committed 
numerous killings, especially in areas of conflict, such as Jammu & Kashmir.”

HUMAN RIGHTS IN 
INDIAN HELD KASHMIR5
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5.2 Disappearances, Nameless and Mass 
Graves

“If he is alive, give me news of him. If he is dead, give 
me his body”

--Statement of a ‘half-widow’, the wife of a “disappeared” man - August 2008
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The phenomenon of disappearance is widespread in IHK and has been used 
as a tool by the military and police for decades. It is thought that as many as 
17,000 civilians have “disappeared” at the hands of Indian forces since 1990 
and the number continues to grow. The use of disappearance as a military and 
political strategy arose as an alternative to a legitimate, albeit time consuming, 
trial that would not necessarily produce the desired outcomes.

In IHK the “disappeared” are often initially held in army or para-military 
camps or interrogation centers, making it virtually impossible for relatives and 
lawyers to locate or gain access to those who are being held. When a person 
goes missing, relatives often go to the camps of the Indian armed forces – 
the army and para-military based in IHK – to search for the missing person. 
If the person is not released or produced before a magistrate, relatives go to 
the police to report them as missing. Often, they also request the issuing of 
a writ of habeas corpus from the court, ordering the authorities to produce 
the person in a judicial setting. In the majority of these instances, the army 
or other armed forces claim that they do not have the person in their custody.

In 2008, an NGO in IHK released a report detailing the existence of mass 
graves suspected of containing as many as 1,000 bodies in the Uri district of 
IHK.  The European Parliament promptly passed the Urgency Resolution on 
Mass Graves in Kashmir calling for immediate and impartial investigation 
in order to ascertain the identities of the victims; no such investigation was 
undertaken and repeated requests from impartial bodies were ignored or denied 
by the Indian government. In rare instances civilians have exhumed bodies 
and sought identification. On 28 May, 2010, three bodies were exhumed from 
unmarked graves close to a military camp, some of those already mapped, 
which the government said held foreign fighters. Their families identified 
Shahzad, Riyaz and Mohammad by their clothes.

The European Parliament noted in particular that: 

A. “whereas human rights violations committed by the armed forces of 
India continue in an atmosphere of impunity despite the government 
of India’s commitment in September 2005 not to tolerate human rights 
violations in Jammu & Kashmir any longer,” 

It further called upon India:

I. “Urges the authorities to conduct a prompt and impartial investigation 
into the attack on Imroz Pervez, to make the results public and to bring 
the responsible to justice.”

HUMAN RIGHTS IN 
INDIAN HELD KASHMIR5
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No such investigation has been conducted by the government of India to date.

An Indian sponsored report outlining the discovery of almost 3,000 more 
bodies in mass graves in three districts of IHK was leaked to the media in late 
2010, these graves have not been examined and there are no known plans to 
allow an impartial investigation to take place. It is however believed that these 
graves contain the victims of unlawful killings, enforced disappearances, 
tortures and other abuses.
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Data on Kashmiris that have gone missing in IHK – and are suspected of being 
victims of forced disappearances – since the last UPR on India in 2008 are 
detailed in the table and graph below:17

Year Month

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec TOTAL

2008 3 3 11 6 3 6 0 4 8 0 0 0 44

2009 2 0 2 2 1 1 1 0 0 0 0 0 9

2010 1 3 0 0 4 0 2 0 0 0 0 1 11

2011 0 0 0 0 2 0 0 1 0 0 0 0 3

2012 0 1 1 1 3 N/A N/A N/A N/A N/A N/A N/A 6

HUMAN RIGHTS IN 
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5.3 Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment

The Convention against Torture defines torture as:

“any act by which severe pain or suffering, whether physical 
or mental, is intentionally inflicted on a person for such 
purposes as obtaining from him or a third person information 
or a confession, punishing him for an act he or a third 
person has committed or is suspected of having committed, 
or intimidating or coercing him or a third person for any 
reason based on discrimination of any kind, when such pain 
or suffering is inflicted by or at the instigation of or with the 
acquiescence of a public official or other person acting in an 
official capacity. It does not include pain or suffering arising 
only from, inherent in or incidental to lawful sanctions.”

As a signatory to the convention, India is obliged to refrain from acts that would 
defeat the objective and purpose of the agreement. The strong international 
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consensus on the prohibition of torture has made the concept one that is 
considered to be binding in international law for all states, including those 
that have not yet ratified the Convention against Torture. Yet in Indian held 
Kashmir, torture remains endemic as both detainees and local senior police 
officials admit that torture is routine in the interrogation centres. 

Torture and other mistreatment usually occurs in interrogation centers operated 
by the Indian armed forces, most often in the first hours or days of the victim 
being detained. Subject to severe questioning that may range from several 
hours to several weeks, detainees are not produced before a court or given 
access to anyone outside the interrogation center. This violates guidelines laid 
down by the Indian Supreme Court on arrest and detention. Even according to 
the AFSPA individuals picked up by the army must immediately be handed 
over to police. This rule is routinely flouted while troopers interrogate, and 
often torture, a detainee.

Violence in custody has now become the norm in Indian Held Kashmir and 
many Kashmiris think it starts with the way the armed forces treat them on 
the streets. Human Rights Watch was told by many Kashmiris that individuals 
stopped for routine interrogation by armed forces— whether a suspect or 
not— are usually subject to rude and intimidating questioning. One university 
student, who has been detained a number of times for questioning, described 
his anger over the inhuman treatment of Kashmiris:

The government can go on and on about how it wants to 
protect human rights, but they don’t see what is happening 
on the streets. We always try to avoid the armed forces and 
it is not because we are guilty. It is because they treat us 
as criminals. Eventually, they will make us all militants. 
Slapping us is just their way of saying ‘Hello.’... If you 
end up in one of those interrogation centers, then we just 
thank Allah if we walk out alive with just a beating. They 
hit first and ask questions later.

However when asked if they are willing to lodge an official police complaint 
and pursue legal action to secure justice in cases of torture or death of a loved 
one, the immediate response is “No.” Fear of further harassment along with the 
conviction that the Indian government will protect its armed forces at all costs 
deters individuals from seeking justice. It is due to this that so few civil cases 
related to torture are brought against the army, para-military or police. Yet in 
a handful of instances, the court has granted the plaintiff the case and issued 
damages against the state authorities. The High Court has thus observed that 
the state is liable to pay the compensation for the omissions and commissions 
of the army, but this is never honoured by the Indian armed forces.

HUMAN RIGHTS IN 
INDIAN HELD KASHMIR5
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The following table and graph clearly indicate the huge problem of torture 
and other cruel, inhuman or degrading treatment or punishment in Indian held 
Kashmir during the period of 2008 - 2012:17

Year Month

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec TOTAL

2008 27 37 30 46 30 54 49 93 63 56 34 19 538

2009 25 10 31 31 30 28 36 64 48 46 28 5 382

2010 22 23 31 36 32 33 33 72 92 34 29 10 447

2011 5 10 13 10 20 18 24 34 14 16 4 0 168

2012 4 8 14 6 13 N/A N/A N/A N/A N/A N/A N/A 45

The use of excessive force has plagued India’s human rights record for decades 
in IHK. Police officials have used real and rubber bullets during protests, 
participated in beatings, used electric shocks and water boarding in their 
attempt to solicit information, and engaged in acts of sexual abuse. In Indian 
Held Kashmir, such brutalities continue unabated and at a level higher than 
in even the most troubled parts of India. The International Committee for the 
Red Cross reported ill-treatment in 852 cases from the 1,491 examined and 
even this may be an underestimation as prisoners and ex-prisoners may not be 
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willing to come forward due to fear of the possible repercussions.

Despite denial from Indian authorities that such grotesque actions were 
routinely used to pressure detainees to provide testimony – real or otherwise, 
consistent evidence proves that brute force is still common practice. Degrading, 
humiliating, and abusive treatment has even been documented in video clips. 
Amnesty International raised its objections to the actions undertaken by 
authorities in Indian held Kashmir when such a video was released in the 
autumn of 2010. The clip showed a small group of naked young men being 
herded into a police station by officials after they were accused of throwing 
stones at security forces, a situation that locals say tends to repeat itself on a 
regular basis. The involved authorities dismissed the clip as baseless and taken 
out of context, but legal action has been taken against the distributor of the 
video.

The focus placed on the individual, or individuals, who made the video public 
rather than the perpetrators, has neglected the need for eliminating such acts 
of humiliation and torture. Those who have participated in this and similar 
infringements on human rights must be brought to court and subject to a just 
trial, free from corruption and bribery; a scenario that is all but impossible in 
Indian Held Kashmir.

As a signatory of the United Nations Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment, India is be obliged 
to take measures to prevent the use of torture and excessive force. Yet even 
though the country signed the Convention in October 1997, it has still not 
been ratified and instances of torture continue. Until the Indian government 
provides clear definitions of torture and provisions on how to deal with such 
instances, it remains in limbo and continues infringing on basic human rights.

The lack of appropriate retribution and prevention mechanisms for instances 
of torture in police custody, create the illusion that the Indian government is 
comfortable turning a blind eye.

The enactment of the Prevention of Torture Bill, 2010 has not done enough 
to curb instances of torture and excessive force. Though Indian authorities 
consider it to be a step toward the ratification of the UN’s Torture Convention, 
the bill does not provide a comprehensive definition of what constitutes torture 
and suggests that excessive force would still be acceptable in some situations, 
without actually specifying what these situations may be.

HUMAN RIGHTS IN 
INDIAN HELD KASHMIR5



2
01

2

62

Section 3 states:

“Whoever, being a public servant or being abetted by a public servant 
or with the consent or acquiescence of a public servant, intentionally 
does any act for the purposes to obtain from him or a third person 
such information or a confession which causes grievous hurt to any 
person or danger to life, limb or health (whether mental or physical) of 
any person, is said to inflict torture provided that nothing contained in 
this section shall apply to any pain, hurt or danger as aforementioned 
caused by an act, which is inflicted in accordance with any procedure 
established by law or justified by law.”

The bill serves as a justification for the Indian government to not pursue torture 
perpetrators when it is not convenient for them and allows officials to hide 
from justice. Such exceptions are unacceptable and in complete infringement 
of the stipulations of the Convention against Torture and international norms. 
Clear cut definitions must be made to ensure that victims and perpetrators see 
justice served.

A secondary problem with the bill is the deadline for reporting torture offences 
encountered while in police or judicial custody. Though many detainees 
remain trapped in the system for many years, the cut-off date for providing an 
official complaint is six months from the incident as stipulated in Section 5:

“Notwithstanding anything contained in the Code of Criminal 
Procedure, 1973, no court shall take cognisance of an offence under 
this Act unless the complaint is made within six months from the date on 
which the offence is alleged to have been committed.”

Such exceptions are a dangerous step backward as they create the possibility 
for loopholes that can help perpetrators escape facing trial and sustaining 
punishment for their crimes of torture on prisoners. The bill has not advanced 
the pursuit of human rights in India, nor has it eliminated the incidence of 
torture in Indian Held Kashmir. In order for India to take concrete action 
toward the ratification of the Torture Convention, it will have to create a new 
anti-torture bill that leaves no room for perpetrators to be able to escape due 
justice – a move which has not yet been taken.
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Case Study

Individual instances of torture or degrading behaviour while in custody are 
illustrative of the larger problem. Thousands of cases are known to exist in 
which overlapping tactics were employed. There is perhaps no other human 
rights abuse in IHK that occurs with such great and unchallenged impunity.

Youths as young as 10 years old have been subject to detention and torture 
in Indian Held Kashmir, particularly in the aftermath of the protests in 2008 
and 2010. Sameer Khan [name changed], one such youth, was detained by 
the armed forces when he was in his late teens.  According to his account, he 
was thrown into a dark room, where he was beaten with gun butts, causing 
his nose and head to bleed. An hour later, while still in pain, the armed forces 
tortured his genitals by administering electric shocks, using cigarette butts 
and inserting a copper wire into his penis. After his release, he had to be put 
on medication for the injuries as well as for displaying signs of depression. 
Khan said: “I recovered after almost a year... but I still get nightmares about 
it almost every week”.

Another torture survivor, Danish Malik [name changed], now 23 years old, 
was detained for three months and 10 days prior to being produced before 
the court. Malik described his deplorable treatment during his detention as 
follows: 

“They had rollers, and other implements to administer electric shocks. 
They hung me upside down naked, with my hands tied at the back. I 
was sweating and had passed out. When they finally asked me to put my 
clothes back on, I couldn’t even lift my hand. There was a small window 
in the lock-up to which I was shifted, which they kept shut at all times. 
I could see only very little light coming into the lock-up through cracks 
in the window. I was let out of the lock-up only to wash my face every 
morning. I had to urinate in the lock-up and sleep with rats”.

HUMAN RIGHTS IN 
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5.4 Arbitrary Arrest and Detention

Arbitrary, illegal and indefinite detention of Kashmiris is a significant 
issue in Indian Held Kashmir. Throughout the years, the High Court Bar 
Association of Jammu & Kashmir has maintained that the army, para-military 
forces, and the police often detain civilians without any legal basis. They are 
accused of resisting the judicial application of provisions in the Indian legal 
code that are designed to protect against arbitrary detention. These include 
bringing persons promptly before magistrates, ensuring access to lawyers and 
providing a prompt trial. 

At least 4,500 Kashmiris remain in custody without trial, many waiting for 
ten years or more without having been tried. The failure to be tried “without 
undue delay” violates international legal standards and effectively negates 
the presumption of innocence until proven guilty – those held without trial 
are seen as de-facto guilty.  This is in direct contravention of the ICCPR.

While a number of laws applicable in IHK allow for administrative detention, 
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the most commonly used is the Jammu and Kashmir PSA. Administrative 
detention is also enacted through alternative methods, such as house arrest. 
Section 107 read with Section 151 of the J&K Code of Criminal Procedure 
(1989) are also used; together they state that the period of permissible detention 
is limited based on the availability of bail. This allows them to be used in IHK 
only to detain individuals while the paperwork for PSA detention orders or 
criminal charges is being prepared.

Chapter IV of the PSA is – Power to Make Orders Detaining Certain Persons 
– regulates such detentions. Unlike the National Security Act 1980 (NSA), a 
similar law that is enforced in other states of India and limits detention to a 
maximum period of one year, the PSA provides for detention of a maximum 
duration of two years “in the case of persons acting in any manner prejudicial 
to the security of the State.”  It allows for an additional administrative 
detention of up to one year in instances where “any person is acting in any 
manner prejudicial to the maintenance of public order”.

Detention under the PSA can be mandated by one of two executive officers 
– the Divisional Commissioner or a District Magistrate – and once this 
detention order has been issued, the grounds of detention must be provided 
to the detainee in a timeframe between five and ten days from the date of 
the detention, but without the necessity to disclose facts that the detaining 
authority “considers to be against the public interest to disclose.” The 
detaining authority is also required to inform the state government of the 
detention and its basis, which the state must then approve within 12 days of 
the detention for it to remain in force. Within four weeks from the detention, 
the state must place the grounds before a non-judicial advisory board, which 
must issue a report within eight weeks from the date of detention. The state 
is then obliged to act in accordance with the advisory board’s conclusions by 
either confirming or revoking the detention order.

Extension of the scope of the PSA

The usefulness to the state of the powers of administrative detention under the 
PSA is demonstrated not just in the numbers of those detained, but also in the 
broad range of offences for which people are detained under the Act. In 1985 
an amendment was made to the PSA to include the offence of “engaging 
in transporting or concealing or keeping smuggled timber.” Since 2006, 
Amnesty International is aware of at least two individuals - Mohd Shafi Bhat 
(DET/PSA/06/215) and Parvaiz Ahmad Malik (74/DMB/PSA/10) that have 
been detained without trial under the PSA for up to 12 months on allegations 
of timber smuggling. Further reference is made elsewhere in the report to the 
detention of people under the PSA for a range of offences that should have 
been prosecuted under ordinary criminal law.

HUMAN RIGHTS IN 
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Scale of detentions

Despite the significant reduction in the number of members of armed groups 
operating in IHK in recent years, there appears to be little change in the Indian 
government’s reliance on the use of administrative detention without trial 
– overwhelmingly through the PSA. Administrative detention is seen as an 
integral part of the “holistic approach” adopted by the authorities in response to 
the challenges of “terrorism and secessionism,” yet administrative detention in 
Jammu & Kashmir has been used in conjunction with security legislation whose 
provisions also fall far short of international human rights law and standards.

The exact number of detainees held in administrative detention has remained 
a disputed issue over the years. Regardless of the exact numbers, the scale of 
administrative detentions is indisputably high as estimates range from 8,000 to 
20,000 detentions over the past two decades. Unfortunately, the government of 
India has not acted upon the United Nations Human Rights Committee’s (HRC) 
1997 recommendation that it maintain “a central register of detainees held 
under preventive detention legislation.”

The following table and graph clearly indicates the huge problem of arbitrary 
arrest and detention in Indian Held Kashmir which has continued during the 
period between 2008 and 2012:17

Year Month

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec TOTAL

2008 90 87 77 118 64 203 71 278 187 88 102 43 1408

2009 52 44 68 68 72 59 66 39 65 88 49 112 782

2010 41 204 46 80 60 228 479 236 364 183 179 88 2188

2011 115 91 23 48 74 33 20 212 113 29 95 25 878

2012* 37 28 49 44 43 N/A N/A N/A N/A N/A N/A N/A 201

Jan

0

100

200

300

400

500

600

Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec

2008

2009

2010

2011

2012



67

HUMAN RIGHTS IN 
INDIAN HELD KASHMIR5

Since detentions under the PSA are by their very nature supposed to be preventive 
and not punitive, it is crucial that due process is followed to protect individual 
liberty, but this is not the case as due process standards are flouted from the 
start. Suspects are frequently picked up by armed forces and kept in barracks for 
interrogation. 

When habeas corpus petitions are filed with the High Court challenging a 
detention, the court then orders the state authorities to show cause as to why 
the individual should be detained. Due to deliberate delays by state authorities’ 
lawyers in filing responses, this process can be unduly lengthy. Lawyers allege 
that judges take an indulgent view when counsel argues that they are unable to 
procure documents, require official signatures, or employ other delaying tactics. 
According to Syed Tassadque Hussain, a senior advocate in the High Court:

This is a problem in most cases. But a habeas petition is the only remedy 
under the PSA. According to Jammu & Kashmir High Court rules, all habeas 
corpus petitions are returnable within three weeks, but the judge has discretion 
of adjournment. Before the militancy, judges used to take these petitions very 
seriously. But now government lawyers ask for more time, employ delaying 
tactics, and it is allowed.

However, the volume of habeas corpus petitions in the High Court shows that 
new detentions are continuing apace. 
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5.5 Violence Against Women
“Heads of State and Government consider equal rights and opportunities 
of women and men to live their lives and raise their children in dignity, 
free from hunger and from the fear of violence, oppression or injustice 
as fundamental values essential to international relations in the twenty-
first century, and resolve to combat all forms of discrimination against 
Women”

United Nations Millennium Declaration, 8 September 2000
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Over the past two decades, violence against women has come to  be 
understood as a form of discrimination and a violation of women’s human 
rights. Violence against women and the obligation to enact laws to address 
violence against women, are now the subject of a comprehensive legal and 
policy framework at the international level.

During this period cases of violence against women have continued to 
increase in Indian Held Kashmir as the Indian forces stationed there commit 
all manner of human rights abuses against the female population - from 
beatings and intimidation to the most violent of sexual assaults.

The treaty bodies established to monitor implementation of international 
human rights treaties have increasingly taken up states obligations to address 
violence against women. Comprehensive legislation is fundamental for 
an effective and coordinated response to ending violence against women. 
No states already have a clear obligation under international law to enact, 
implement, and monitor legislation addressing all forms of violence against 
women, but many still do not have legislative provisions in place that 
specifically address violence against women, and even where legislation does 
exist, it is often limited in scope and therefore not enforced. India is one of 
those states.

Among other international instruments, the Rome Statue of the International 
Criminal Court  provides the broadest statutory recognition of gender-based 
violence as a crime under international criminal law to date. In article 7/1/g 
the Rome Statue classifies ‘rape, sexual slavery enforced prostitution, 
forced pregnancy, or any other form sexual violence of comparable gravity 
committed as part of widespread or systematic attack directed against any 
civilian population’ as crimes against humanity. These same offenses are 
classified in Article 8/2/b/xxii as a serious violation of the laws and customs 
applicable to international armed conflict and thereby the statue. State parties 
have a primary responsibility for bringing those responsible for crimes against 
humanity to justice.

Violence against women, which includes rape and molestation by Indian 
armed forces and police, is widespread in Indian held Kashmir, but such acts 
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rarely get investigated or punished in Indian Held Kashmir. In many rape or 
gang rape incidents evidence strongly finds the involvement of Indian armed 
forces, but investigations are thwarted to ensure that the Indian Government 
cannot be accused of being complicit in such crimes; ironically this only 
serves to increase their involvement.

The following table and graph indicates instances of violence against women 
in Indian Held Kashmir during the years 2008 - 2012: 17

Year Month

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec TOTAL

2008 3 5 2 7 3 37 1 23 0 6 1 5 93

2009 1 4 9 9 2 10 9 3 0 5 1 6 59

2010 0 1 5 3 3 8 6 20 16 18 4 3 87

2011 0 1 1 5 3 2 10 1 6 1 2 2 34

2012 0 3 0 4 2 N/A N/A N/A N/A N/A N/A N/A 9
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A Pattern of Impunity

A pattern of immunity relating to violence against women is evident in Indian 
Held Kashmir.  Below are a small number of case studies:

In May 1990 a young bride, Mubina Gani, was detained and seriously 
sexually assaulted by Indian Boarder Security Force (BSF) soldiers while she 
was traveling from the wedding to her husband’s home. Her aunt was also 
seriously sexually assaulted. The forces had also fired on the party, killing 
one man and wounding several others. The Indian government claimed that 
the party had been caught in “cross-fire.” After the incident was publicised 
in the local and international press, Indian authorities ordered the police to 
conduct an inquiry. Although the inquiry concluded that the women had been 
raped, the BSF personnel were never prosecuted. 15

In July 1990, police in Sopore registered a case against BSF for the rape of 
Hasina, a 24-year-old woman from Jamir Qadim, on 26 June 1990. According 
to doctors at the Subdistrict Hospital in Sopore, the BSF had entered the 
neighbourhood at about 11:00 p.m. after an exchange of cross-fire had taken 
place between their forces and some militant groups. The BSF had then 
conducted a search of the neighbourhood, during which a number of sexual 
assaults took place. The doctors stated that when Hasina was brought to the 
hospital she had vaginal bleeding. The medical superintendent’s report also 
recorded bite marks on her face, chest and breasts, and scratches on her face, 
chest and legs, and injuries to her genital area. A police report filed on 5 July, 
1990, charged members of the BSF with rap, but to the knowledge of Asia 
Watch/PHR, they have yet to investigate the case.

Kunan Poshpora

The reported rape on 23 February 1991, of women from the village of Kunan 
Poshpora by army soldiers of the Fourth Rajputana Rifles became the focus 
of a government campaign to acquit the army of charges of human rights 
violations. The incident provides a telling example of the government’s failure 
to ensure that charges of human rights violations committed by members 
of its armed forces are properly investigated and those responsible held to 
account.

The sexual assaults allegedly occurred during a search operation in the 
village conducted by the army unit. The village headman and other village 
leaders claimed that they reported the rapes to army officials on 27 February, 
and that the officials denied the charges and took no further action. Officials 
countered that no clear complaint was made. A local magistrate who visited 
the village requested that the commissioner order a more comprehensive 
investigation only to be told that officials in Delhi had denied the charges. A 
police investigation that was eventually ordered never commenced because 
the police officer assigned to conduct it was on leave at the time and was then 
transferred by his superiors.

HUMAN RIGHTS IN 
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Surprisingly, years after the actual incident and seven years after the 
investigation of the case (2004) at the Indian sponsored Jammu & Kashmir 
State Human Rights Commission, which finally passed an order in 2011. 
However, no prosecution has taken place to date.

On the night of 10 October 1992, an army unit of the 22nd Grenadiers entered 
the village of Chak Saidapora, about four kilometers south of the town of 
Shopian, district Pulwama, on a search operation for suspected militants. 
During the operation, at least six women, including an eleven-year- old girl 
and a 60-year-old woman, were gang-raped by several of the army soldiers.***

Asia Watch and Physicians for Human Rights (PHR) interviewed a 
gynecologist and assistant surgeon at the Shopian District Hospital who 
examined seven of the women on 11 October and the remaining two on 12 
October. The doctor stated that seven of the women were brought to the 
hospital at 1:30 p.m. by the Station House Officer (SHO) of the local Jammu 
& Kashmir police station in Shopian.16

She told PHR/Asia Watch:

All of the women were weeping. They told me that “something bad” 
had happened at about midnight, that 25 army men had come into 
the village and into their homes. They told me that the soldiers had 
accused them of feeding and sheltering the militants, and asked them 
how many militants stay there.

The doctor conducted semen tests and examined the seven women separately 
that day.24 Because the SHO had mentioned nine cases, the next day, 12 
October , the doctor went to the village where the rapes reportedly occurred 
to locate the other two, N., 20, and her sister A., 18. She examined both of the 
young women, but did not conduct a slide test for sperm at that time. On 14 
October, the Assistant Sub-Inspector of the Jammu & Kashmir police station 
in Shopian, Ghulam Nabi, brought A. and N. to the hospital for complete 
examinations. The doctor described to PHR/Asia Watch the following 
findings for all nine women:

Z., 11, had abrasions and bruises on her chest and face. Her vaginal area was 
tender, and she had a ruptured hymen with a one half centimeter vaginal tear. 
Blood from the tear had coagulated. The semen test was positive.

S., 60, had no marks of injury elsewhere on her body but was very tender 
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around the vagina. The semen test was positive.

H., 30, had abrasions and bruises on her face and in the genital area. The 
semen test was positive.

N., 20, was also tender around the vagina and had a torn hymen.

P. had marks on her chest and abdomen. The semen test was positive.

A., 18, was very tender around the vagina. Her hymen had been torn.

The semen tests for G., S., and A.B. were negative, but they exhibited similar 
tenderness and some marks of injury.

The doctor told Asia Watch/PHR that she gave a copy of the medical report 
to the local police Station House 
Officer. On 12 October, an army 
official came to the hospital to ask 
about the incident and she told him 
the findings of the examinations.

One of the ways armed forces in 
Kashmir use rape is as a weapon 
against women suspected of being 
sympathetic to or related to freedom 
fighters. Whether such suspicions 
motivated the soldiers responsible 
for the rapes of these women or not, 
it is clear that the Indian authorities 
intend to use the accusation that the 
women associated with “militants” 
both to discredit the women’s 
testimony and -- implicitly at least 
-- shirk responsibility for the abuse. 
Moreover, even if such charges are 
well-founded, they in no way justify the use of rape by Indian armed personnel.
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Case Study - The Shopian Two

On the evening of 29 May 2009 two sisters, Neelofar and Asiya Jan, were found 
dead near the family orchard that they had been tending in the Shopian district, 
Indian Held Kashmir. The investigation, carried out by the Indian government, 
is a complex and entangled mix of information and mis-information. It has 
resulted in no conviction of any perpetrator and has served only to cloud and 
confuse the issue to a point that objective facts about the events of that 
evening remain elusive, at this time the Indian authorities have failed 
to explicitly establish murder as the cause of death and failed to bring 
any perpetrator to justivce.  In all, three post-mortems took place 
upon the bodies of the victims; one of which was a full four months 
after the fact and involved the exhumation of the bodies. Each time 
a different conclusion was reached. The investigation is fraught with 
lapses from the Indian military and para-military forces including the 
incorrect collection of evidence and witness statements, intimidation 
of witnesses, failure to carry out due diligence, alteration of reports 
and frequent contradictory statements by officials, arrests of officials 
that implicated Indian forces and even torture and intimidation of the 
family of the victims.

During the past year a number of large protests have taken place in 
Indian-administered Kashmir as a means of venting frustration at the 
slow and misleading investigation and, due to overzealous measures 
by the Indian forces, a number of further deaths have regrettably 
taken place.

The Discovery

On the morning of 29 May 2009 the two sisters left their home for 
the short walk to the family orchard to tend the crops. When they did 
not return in the evening the father of the pair searched for them in the vicinity 
of the orchard in the early afternoon but found no sign of the sisters or of their 
bodies. Between 11pm and 2:30am the father searched the same area with a 
team of nine police officers. This search was called off when the senior police 
officer received a telephone call saying that he should abandon the search. 
Upon returning to the area at 5am the bodies of the girls were found next to a 
shallow stream approximately two hundred metres apart.

The bodies were found in a security ‘red zone’ and were visible from Indian 
military and police watch towers. They were in an area that had been searched 
just a few hours before. The father, who saw the bodies in situ, witnessed that 
there were signs of violence and that some of their clothes had been torn.

The Shopian district has over three thousand Central Reserve Police Force 
(CPRF) troopers and in excess of thirty thousand military personnel in the 
area.
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The First Post-Mortem

A post-mortem was quickly carried out at the District Hospital in Shopian, 
the doctors conducting reported that there was no evidence of struggle and 
that the probable cause of death was drowning. Correct forensic tests were 
not carried out and evidence was not collected. None of the tests required 
to establish drowning were undertaken.

The Second Post-Mortem

Two days later, in response to considerable civil 
unrest across Indian Held Kashmir, a team of 
physicians were called to conduct a second autopsy 
and a gynecologist, Dr. Nighat Shaheen, to conduct 
an examination into allegations of sexual assault. Her 
public report was given under oath at the families 
request and testified to both women suffering serious 
sexual assault by multiple assailants.

The large crowd that had gathered outside the hospital 
was subdued using tear gas and baton charges 
resulting in several hospitalisations. First Information 
Reports (FIR) were issued against those protestors 
that were said to have been violent and they were 
promptly arrested. No FIR had yet been issued in the 
murder case as is required by criminal procedure. The 
Indian sponsored Chief Minister, Farooq Abdullah, 
later said that no FIR was required at this time as the 
incident was not being treated as a criminal one.

On 31 May 2009, a team of nine doctors from Shopian 
and Pulwama, deliberated on the findings of the first 

two post-mortems and prepared a report for the polices Forensic Science 
Laboratory (FSL) to prepare a final report, finding positive evidence of 
serious sexual assault and inconclusive evidence to suggest cause of death. 
Severe head trauma was noted on one of the victims.

The Drowning Theory

In response to growing unrest across Indian Held Kashmir The Indian 
Sponsored Chief Minister (CM) Omar Abdullah, appointed a public 
enquiry headed by Justice (Retired) Muzaffar Jan, but continued to state 
that the cause of death was due to drowning and did not therefore, issue an 
order to the police to register FIR for sexualised violence or murder.

In response to a believed miscarriage of justice by the Indian authorities, 
the Jammu and Kashmir High Court Bar Association, filed a Public Interest 
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Litigation (PIL) to seek the registration of a FIR for offences of murder; 
kidnapping; abducting with intent; and, rape, under the Ranbir Penal Code 
of Indian Held Kashmir.

Under political pressure from the protests, a FIR for sexual assault was 
finally granted on 7 June 2009, eight days after the original event.

The Jan Report

Justice Jan (retired) was appointed to conduct a thorough and impartial 
investigation into the event and delivered his final report on July the 8th. 
His report made the following conclusions:

1. The bodies of the girls had been placed at the two locations between 
02:30am and 5:00am.

2. That civilians would have been unlikely to choose a security red zone 
to place the bodies.

3. That two witnesses saw a police vehicle in the area at the suspected time 
of disappearance.

4. There was considerable suppression and destruction of evidence. 

5. There were an abnormally large number of failures by the investigating 
officers such as loss of, or failure to collect, vital evidence.

6. The findings that a rape had been committed were actively suppressed.

However, the report remained inconclusive and did not establish a cause 
of death and did not establish whether rape had taken place, nor did it 
seek to expose the perpetrators. It failed to establish the truth and failed 
to realize its mandate of proposing recommendations for identifying and 
bringing to justice those perpetrators guilty of these crimes.

On July 12 Justice Jan attempted to distance himself from his report stating 
that some three hundred extra pages had been added after he had submitted. 
It became apparent that the police had also made their own report, whilst 
assisting Justice Jan, and had added their report to the final submission. 
Justice Jan was quoted as saying that ‘the investigating team headed by SP 
Mughal messed up my report and annexed his own 300 pages to my draft’. 
The additions featured a number of accusations about the moral character 
of the victims and of their families.
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The Third Post-Mortem

On 29 September 2009, the Indian sponsored Central Bureau of Investigation 
(CBI) exhumed the bodies of the victims, conducted a third post-mortem and 
concluded in their preliminary report that Asiya’s hymen was intact and that 
she had not therefore been a victim of serious sexual assault.

Two eyewitnesses under further questioning from CBI then changed their 
testimony saying that they had provided an eyewitness account implicating 
the security forces as they were under pressure to do so.

This was followed by the CBI bringing in four lawyers for questioning for 
allegedly influencing witnesses at the Jan Commission and later expanding 
this to a total of five lawyers and six doctors, as well as the five policemen 
being investigated.

The six doctors and 5 lawyers, whom received bail of Rs 10,000 each, 
were charged by CBI for fabricating evidence and intimidating witnesses 
to implicate police and security forces personnel, offences carrying capital 
punishment.

2010

In March 2010, the arrest and torture of Shakeel Ahmad, husband of Neelofar 
and brother of Asiya Jan sparked further protests in Shopian town.

Following the most recent hearing on 17 April 2010, the CBI opposed the 
supply of the entire SIT record to the accused for a failure to apply for the 
specific documents and sought to dismiss criminal charges against the four 
police officers charged with the destruction of evidence.

At this time there have been no perpetrators sentenced for this crime and it 
seems that the Government of India has little interest in making this happen. 
The Government of India has failed to meet up to numerous human rights 
obligations in this case, most notably it seems that their forces raped and then 
murdered two young women; evidence suggesting that the Government of 
India permited the investigation to be conducted in a manner that would help 
to cover it up.

HUMAN RIGHTS IN 
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5.6 Freedom of Expression and Right to 
Assembly

Article (1) of the International Covenant on Civil and Political Rights 
(ICCPR) states: 

1.	 All peoples have the right of self-determination. By virtue of 
that right they freely determine their political status and freely 
pursue their economic, social and cultural development.  

2.	 All peoples may, for their own ends, freely dispose of their 
natural wealth and resources without prejudice to any 
obligations arising out of international economic co-operation, 
based upon the principle of mutual benefit, and international 
law. In no case may a people be deprived of its own means of 
subsistence.
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3.	 The States Parties to the present Covenant, including those 
having responsibility for the administration of Non-Self-
Governing and Trust Territories, shall promote the realization 
of the right of self-determination, and shall respect that right, 
in conformity with the provisions of the Charter of the United 
Nations.

In pursuing their right to self-determination, everyone shall have the right 
to freedom of thoughts, to hold opinion without interference, freedom of 
expression to hold peaceful assembly and freedom of association.

International law is very clear on these issues. The ICCPR articulates these 
rights in the following articles:

Article 19  

1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right 
shall include freedom to seek, receive and impart information 
and ideas of all kinds, regardless of frontiers, either orally, in 
writing or in print, in the form of art, or through any other media 
of his choice.  The exercise 
of the rights provided for in 
paragraph 2 of this article 
carries with it special duties 
and responsibilities. It may 
therefore be subject to certain 
restrictions, but these shall 
only be such as are provided 
by law and are necessary. 

3. Article 21  

The right of peaceful assembly 
shall be recognized. No 
restrictions may be placed on the 
exercise of this right other than 
those imposed in conformity with 
the law and which are necessary 
in a democratic society in the 
interests of national security or 
public safety, public order (ordre 
public), the protection of public 
health or morals or the protection 
of the rights and freedoms of 
others.  
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Article 22  

1. Everyone shall have the right to freedom of association with 
others, including the right to form and join trade unions for the 
protection of his interests.

These rights are equally incorporated under articles 18, 19, and 20 of the 
Universal Declaration of Human Rights. For 65 years the government of 
India has flouted these rights in Indian Held Kashmir. 

Time and again Kashmiris give expression to their opinions through peaceful 
assembly. In response, India has deployed the largest number of military and 
paramilitary personnel anywhere on earth numbering in excess of 500,000 
and up to 700,000.  Tens of thousands of civilians have lost their lives at the 
hands of the Indian forces. 

Between 2008 and 2012, India, through its military and paramilitary forces, 
systematically used disproportionate force to suppress Kashmiris protests and 
demonstrations, and civilians have been routinely killed through the use of 
firearms and beatings. In Indian Held Kashmir, the use of  lethal force against 
peaceful protestors is both commonplace and widespread. 

The current spree of unmitigated use of live ammunition and tear gas by 
the Indian military and para-military forces was in direct response to the  
peaceful assemblies across Kashmir and the suppression of the 65-years-old 
demand for the rights to self-determination. Each peaceful assembly has been 
brutalised by the forces without provocation but with the knowledge and tacit 
sanction of the government of India and the local state authority.

Death and humiliations is random in Indian Held Kashmir and that compounds 
the rage of the Kashmiris. This is aptly put by a 23-years-old Rashid from 
Srinagar stating “I am sick of being stopped on my bike in Srinagar and 
being asked to show my ID Card, why do Kashmiris get shot simply because 
they express their opinion and they demand Azadi (freedom).” This is a stark 
violation of Article 19 of ICCPR Article of the UNDHP as well. 

As discussed above from 11 June 2010 to 15 August 2010, 118 young 
Kashmiris lost their lives due to direct shooting of Indian CRPF and SOG 
while holding peaceful assemblies expressing their opinion. The main age 
group for fatalities ranged between 9 year old boy to 24 years of age.
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The entire Kashmir Valley was forced under curfew around the clock for 
over twelve weeks during the same period. Hospital supplies and stocks were 
depleted as new cases flooded through hospital doors. Eventually the hospitals 
fell silent as the injured were taken from hospitals and detained and often 
tortured. Kashmiris have had their movements restricted severely to the extent 
that purchasing essential commodities, such as milk and vegetables, had become 
near the impossible. On Fridays, worshippers were denied entry to the historic 
Jamia Masjid and other local mosques for prayers, in violation of Article 18 of 
the ICCPR and the UDHR. 
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World leaders expressed deep concern over the use of firearms and the deaths 
of peaceful protestors.   

Expressing concern over the unrest in Kashmir, Ban Ki-Moon issued an appeal 
for calm that underlined the need for patience; perseverance and compromise 
on all sides. In relation to recent developments in Indian-administered 
Kashmir, the secretary-general is concerned over the prevailing security 
situation there over the past month, Farhan Haq, Ban’s spokesperson, said in 
a statement on July 29. The text went on to say that he (Ban Ki-Moon) calls on 
all concerned to exercise utmost restraint and address problems peacefully.19

Prof. Ekmelleddin Ihsanoglu - Secretary General of Organisation of the 
Islamic Conference

The Secretary General of the Organisation of the Islamic Conference (OIC), 
Prof. Ekmeleddin Ihsanoglu, voiced his deep concern at the developments in 
Kashmir.

Prof. Ihsanoglu who strongly condemned the violence perpetrated by the 
Indian security  forces against innocent Kashmiris leading to the loss of 
numerous lives, called on India to end its human rights violations in the area 
and seek a peaceful and negotiated settlement of the Kashmiri dispute.

The Secretary General reiterated once again the solidarity of the OIC with the 
Kashmiri people and reaffirmed their legitimate right to self-determination. 20
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HUMAN RIGHTS IN 
INDIAN HELD KASHMIR5

Case Study 

In Bomai Sopore, on 13 Augist 2012, CRPF personnel of 49-92 Battalion 
camp fired on the peaceful pro-freedom rally without any provocation 
killing two young men - Sameer Lone (18) and Mohammed Asif Mir 
(19). Nineteen people sustained injuries in the CRPF action, and the 
injured were taken to a nearby hospital.

CRPF men traveling in armoured vehicles opened fire on people without 
any provocation, a resident of Narbal said. He said two bullets pierced 
Sameer’s abdomen and he fell on the ground. He was rushed to hospital 
where he was pronounced dead. People said that CRPF troopers did not 
allow the locals to remove Sameer to hospital, it thereby resulted into 
the loss of blood and subsequent death. The locals said the CRPF men 
then barged into residential houses and beat people at random, including 
women and children victims said.

In Mattan, 13 August 2010, 20-year-old Mohammad Abbas Dhobi, 
was beaten by CRPF and police in Anantnag succumbed to his injuries at 
SKIMS Soura hospital. His relatives and eyewitnesses say he was beaten 
up by police and CRPF. He died at 6 a.m. in intensive care ward, Medical 
Superintendent SKIMS, Dr Syed Tabish, told journalists. 

In Bijbehara,on 20 August 2010, a civilian, Nazir Ahmad Wani  (22), son 
Abdul Rehman Wani of Persha Mohalla in Bijbehara was killed and eight 
others were injured. Three of those injured sustained bullet wounds when 
the paramilitary CPRF forces opened fire on protestors in Bijbehara

A huge contingent of police and paramilitary CRPF appeared on the spot 
and resorted to the indiscriminate firing rubber bullet killed Nazir Ahmed 
Wani on the spot and injured those nearby. He was taken to the sub-
district hospital Bijbehara where doctors tried to revive him, but he was 
pronounced dead.

In Warpora Sopore, on 6 August 2010, 17-year-old Rameez Raja, son of 
Ghulam Nabi Reshi of Sopore of Mandi, was critically injured by CRPF 
and police as they fired on protestors. He was hit by a bullet in the head 
and despite doctors’ efforts he died of his injuries on 7 August. 
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What is the Universal Periodic Review?

The Universal Periodic Review “has great potential to promote and protect 
human rights in the darkest corners of the world.”  – Ban Ki-moon, UN 
Secretary-General

The Universal Periodic Review (UPR) is a unique process which involves 
a review of the human rights records of all 192 UN Member States once 
every four years. The UPR is a State-driven process, under the auspices 
of the Human Rights Council, which provides the opportunity for each 
State to declare what actions they have taken to improve the human rights 
situations in their countries and to fulfil their human rights obligations. As 
one of the main features of the Council, the UPR is designed to ensure 
equal treatment for every country when their human rights situations are 
assessed.

The UPR was created through the UN General Assembly on 15 March 2006 
by resolution 60/251, which established the Human Rights Council itself. It 
is a cooperative process which, by 2011, will have reviewed the human 
rights records of every country. Currently, no other universal mechanism 
of this kind exists. The UPR is one of the key elements of the new Council 
which reminds States of their responsibility to fully respect and implement 
all human rights and fundamental freedoms. The ultimate aim of this new 
mechanism is to improve the human rights situation in all countries and 
address human rights violations wherever they occur.

Taken from OCHRC Website

The First UPR of India - 2008

India was one of the first countries to undergo the new UPR process in 
2008.  As a new mechanism, states were still learning as how to best use the 
process and it is now widely accepted that those states that underwent the 
first reviews were given a relatively easy time, with few recommendations 
from reviewing states, as both states and civil society got to grasps with 
what is now seen by many as one of the most important UN human rights 
mechanisms.

India received just 18 recommendations during its first UPR in 2008.

The main recommendations applicable to Kashmir were the ratification 
of the Convention Against Torture (CAT, the Optional Protocol for the 
Convention Against Torture (OPCAT), that they ratify the Convention for 
the Protection of All Persons from Disappearance (CPAPD).  Furthermore it 
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was recommended that the Government of India extend standing invitation 
[sic] to special procedure. However, there was no specific mention of 
Kashmir.  Furthermore, due to the timing of the discovery of the mass 
graves there was no mention of them in the UPR.

The first recommendation called upon India to Expedite ratification of the 
Convention against Torture (United Kingdom France, Mexico, Nigeria, 
Italy, Switzerland, and Sweden) and its Optional Protocol (United 
Kingdom).  In response India wrote that The ratification of the Convention 
against Torture is being processed by Government of India.

In the four and a half years since India accepted that it would “process” the 
signing of the Convention Against Torture and its Optional Protocol scant 
progress has been made.

India has failed to sign the CAT and OPCAT.  However, a bill was passed 
before the Lok Sabha (lower house) of the Indian government entitled The 
Prevention of Torture Bill on the 6th of May 2010.  It then moved to the 
upper house where it has yet to be passed; as such the state of the ratification 
of the CAT and the OPCAT is the same as it was in 2008.

The bill, comprising less than 500 words was lauded as a stepping stone to 
the eventual ratification of the CAT by the Government of India but human 
rights organisations pointed out that even if the bill had been passed it 
fundamentally failed to tackle the issue of torture in India

Amnesty International said the Bill must be amended to bring it in line 
with international standards. For example, not limiting torture to practices 
causing physical suffering, not keeping a six-month deadline for making 
complaints about torture and annulling current provisions which allow 
law enforcement officials and security forces virtual immunity against 
prosecution for perpetrating torture. 

Effectively; little or no progress has been made towards India meeting the 
recommendations put to it during its first UPR.

UNIVERSAL 
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6.1  169 Recommendations of India’s UPR

Human Rights Council

Working Group on the Universal Periodic Review Thirteenth session

Geneva, 21 May–4 June 2012

Report of the Working Group on the Universal Periodic Review*

India

Introduction

1. The Working Group on the Universal Periodic Review (UPR), established 
in accordance with Human Rights Council resolution 5/1 of 18 June 2007, held 
its thirteenth session from 21 May to 4 June 2012. The review of India was 
held at the 8th meeting on 24 May 2012. The delegation of India was headed 
by Goolam E. Vahanvati, Attorney General of India. At its 13th meeting, held 
on 30 May 2012, the Working Group adopted the report on India.

2. On 3 May 2012, the Human Rights Council selected the following group 
of rapporteurs (troika) to facilitate the review of India: Kuwait, Mauritius and 
Mexico.

3. In accordance with paragraph 15 of the annex to resolution 5/1 and paragraph 
5 of the annex to Human Rights Council resolution 16/21 of 25 March 2011, 
the following documents were issued for the review of India:

(a) A national report submitted/written presentation made in accordance with 
paragraph 15 (a) (A/HRC/WG.6/13/IND/1);

(b) A compilation prepared by OHCHR in accordance with paragraph 15 (b) 
(A/ HRC/WG.6/13/IND/2);

(c) A summary prepared by OHCHR in accordance with paragraph 15 (c) (A/ 
HRC/WG.6/13/IND/3; and Corr.1).

4. A list of questions prepared in advance by the Czech Republic, Denmark, 
Germany, Ireland, the Netherlands, Norway, Slovenia, Sweden and the United 
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Kingdom of Great Britain and Northern Ireland was transmitted to India 
through the troika. These questions are available on the extranet of the UPR.

I. Summary of the proceedings of the review process A. Presentation by the 
State under review

5. The delegation of India stated that India saw the universal periodic 
review (UPR) mechanism as one of constructive engagement. The fact that 
the delegation consisted of experts from various ministries of the Central 
Government bore testimony to India’s commitment to this process.

6. The delegation outlined the methodology used in the preparation of the 
National Report which included an extensive and inclusive consultation process 
involving various Ministries of the Government, experts and civil society. The 
report was posted on the website and made accessible to the general public. 
Ranbir Singh, Vice-Chancellor of National Law University, Delhi, was given 
the task of preparing this report with the extensive involvement of various 
stakeholders.

7. The annexures in the national report highlighted the evolution of fundamental 
rights in India’s Constitution through judicial pronouncements over the years. 
This reflected a vibrant and evolving Constitution, which placed human rights 
in the forefront of governance.

8. The delegation highlighted some significant developments in the field of 
human rights. The Right to Information Act (RTI) had revolutionized the 
concept of good governance. Several seminal laws brought in a rights-based 
approach to subjects which were fundamental to human existence, inter 
alia, work and employment, education and food security. These included the 
landmark Mahatma Gandhi National Rural Employment

Guarantee Act (MGNREGA), the Right to Education Act of 2009 and the 
National Food Security Bill.

9. Transparency in governance was brought about through the RTI, Citizens 
Charter and E-governance. The right to approach the Supreme Court for 
enforcement of fundamental rights was elevated by the Constitution to the 
status of a fundamental right. Also, enforcement of social, economic and 
political rights was advanced by the effective use of “public interest litigation”.

10. Terrorism and insurgency posed existential threats. Left-wing extremism 
and violence was an internal challenge which was being met with resolve 
coupled with compassion and people-oriented development.

11. The Armed Forces Special Powers Act (AFSPA) 1948 was held to be 
constitutional by the Supreme Court. Several checks and balances had 
been introduced with strict guidelines when dealing with terrorists and 

UNIVERSAL 
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insurgents, and that violations were dealt with swiftly and transparently. The 
implementation of this Act remained under constant review.

12. The delegation referred to India’s standing invitation to special procedures 
of the Council and stated that in 2011 Christoph Heyns, Special Rapporteur 
on extrajudicial, summary or arbitrary executions, visited India. The Supreme 
Court and National Human Rights Commission (NHRC) promptly looked into 
allegations of enforced disappearances. Also, India had been working closely 
with the United Nations Office on Drugs and Crime to strengthen response 
against trafficking in persons.

13. For centuries, India had welcomed all religious denominations, minorities 
and refugees, including the Jewish community which had lived in India for 
thousands of years without discrimination, and the Zorastrians/Parsis over 
hundreds of years or, more recently, refugees from Tibet, Sri Lanka, Myanmar 
and other countries. India’s practices on refugees were far more developed, 
caring and humane than that provided for in the current international regime.

14. The last four years had seen tremendous strides in focusing on groups 
needing special attention including children, women, the disabled, the elderly, 
minorities, Scheduled Castes and Scheduled Tribes.

15. India’s efforts in the sphere of social and economic advancement had 
been significant. Poverty had declined by 9 per cent in a decade. MGNREGA 
played an extremely crucial role and provided 54 million households with 
employment in 2010 and 2011. Forty-eight per cent of the employment created 
was for women. The declining trend in the unemployment rate between the 
years 2004–05 and 2009–10 was equally visible among Scheduled Castes and 
Scheduled Tribes and minorities.

16. India was also striving to achieve the Millennium Development Goals. 
It was on course to meet the universal primary education goals. The infant 
mortality rate decreased appreciably from 58 per thousand live births in 2005 
to 47 in 2010. The maternal mortality rate was down from 254 in 2004 to 212 
per 100,000 live births in 2008, though much more needed to be done.

17. The Right to Education Act made primary education a fundamental right 
and required the State to provide, by law, free and compulsory education to 
all children of the age of 6 to 14 years. This Act contained several visionary 
changes, including the requirement that schools must admit a minimum of 
25 per cent of children who belong to weaker sections and disadvantaged 
groups. This was a significant step towards social and cultural integration and 
elimination of disparities in the country.

18. The success of Government’s programmes such as Sarvashiksha Abhiyan 
has led to high levels of enrolment in schools.
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19. Equal emphasis had been placed on children’s well-being with enhancement 
of their food and nutrition through mid-day meals programmes in schools; 
and also on the availability of teachers and their retention. Civil society had 
contributed positively in this regard.

20. Rural habitation with access to primary schools had increased from 87 
per cent in 2002 to 99 per cent in 2008. Female literacy showed considerable 
improvement by nearly 50 per cent in the last decade. Marginalized and 
minority group trends were also converging towards the national average in 
terms of literacy rate.

21. While the figures of child labour dropped sharply in the last decade, the 
problem of children who were neither working nor studying continued. In 2007, 
the National Commission for the Protection of Child Rights was established.

22. With regard to empowerment of women, the delegation stated that over 
one million of the over 3 million elected local representatives in Panchayats or 
village-level self- government were women. Gender was being mainstreamed 
through several initiatives, including gender budgeting in all Government 
policies and programmes. A National Mission for Empowerment of Women 
was launched in March 2010.

23. India’s programme of affirmative action was unique in scale and dimension. 
The guarantee of equality in the Constitution was a positive mandate for 
eradication of inequalities and discrepancies.

24. Several recent steps have been taken to impact positively on the lives of 
the Scheduled Castes as well as the tribal population. Under the Scheduled 
Tribes and other Traditional Forest Dwellers (Recognition of Forest Rights) 
Act, 2006, as of February 2012, India had settled 2.72 million claims out of 
the 3.17 million filed, or 86 per cent of the total claims and 1.25 million titles 
distributed. The Prime Minister’s new 15-point programme for the welfare 
of minorities was being actively pursued. Certain proportion of development 
projects was being earmarked for minorities’ concentration areas.

25. The delegation stated that more than 90 per cent of all households used 
improved sources of drinking water in 2008–09.

26. The National Food Security Bill was a historic initiative in ensuring food 
security, as it marked a paradigm shift from welfare to a rights-based approach. 
People had access to adequate quantity and quality of food at affordable prices, 
enabling them to live a life of dignity. About two thirds of the population 
would be entitled to receive subsidized food grains under Targeted Public 
Distribution System. There was special focus on women, children and other 
Special Groups.
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27. The Public Service Delivery Acts enacted by more than 12 states of India 
guaranteed specified service standards to the vulnerable sections of the society. 
“Aadhaar” would give a unique identity to all residents to ensure streamlined 
and effective access to social and organized infrastructure.

28. The delegation stated that India’s establishment of the National Green 
Tribunal was yet another innovative action widely welcomed internationally.

29. The delegation stated that in 2011, Margaret Sekkagya, Special Rapporteur 
on the situation of human rights defenders, visited India. It mentioned the 
Government’s active association with civil society and the increasing and 
important role that civil society and human rights defenders are playing in the 
area of human rights. The media, civil society and other activists have helped 
the Government to be vigilant against transgressions. The National Human 
Rights Commission strived to strengthen human rights practices and served as 
the moral compass of the nation.

30. Freedom of religion was guaranteed under article 25 of the Constitution. 
The problem arose when the act of propagating one’s religion transgressed the 
limits and stopped being voluntary, and instead became coercive or induced. 
Some states had taken exception to this. These issues could be challenged and 
the person had every right to approach the courts.

31. The delegation thanked the “troika” countries of Kuwait, Mexico and 
Mauritius for facilitating the process. It reiterated India’s pledge of continued 
engagement with the United Nations and the Council and that over the years 
has made several contributions to human rights-related bodies in the United 
Nations.

32. The delegation stated that India was a huge country and by reason of 
its area and diversity alone there were bound to be problems. India had the 
ability to self-correct and redress mechanisms were available. The delegation 
quoted Mahatma Gandhi who said, “You must not lose faith in humanity. 
Humanity is an ocean. If a few drops of the ocean were dirty, the ocean does 
not become dirty”, and added that India was indeed a vast ocean. It expressed 
confidence that India would be able to deliver to every person their full rights 
and entitlements.

B. Interactive dialogue and responses by the State under review

33. During the interactive dialogue, 80 delegations made statements. Many 
delegations thanked India for the presentation of its comprehensive national 
report and expressed appreciation for its engagement with the UPR. 
Recommendations made during the dialogue are to be found in section II of 
this report.

34. Slovenia regretted that India had yet to amend the Special Marriage Act 
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to provide for equal rights to property accumulated during marriage, in line 
with the recommendation made by the Committee on the Elimination of 
Discrimination against Women (CEDAW). It made recommendations.

35. South Africa commended India for progress achieved in human rights, 
particularly in ensuring that people in rural areas had access to basic services. It 
inquired about the strategies and measures to deal with the threat of terrorism. 
South Africa made recommendations.

36. Spain urged India to continue on the path of democratizing its institutions. 
It made recommendations.

37. Sri Lanka noted India’s achievements in the protection of the rights of 
women, children, minorities and disadvantaged persons. It praised India for its 
11th Five-Year Plan and its rights-based approach to food security. Sri Lanka 
made a recommendation.

38. Sudan congratulated India for its education law of 2009. It also welcomed 
the constitutional amendment for women, which has set aside for them one 
third of the seats in Parliament.

39. Sweden stated that India has not ratified the Convention against Torture 
(CAT) and International Labour Organization (ILO) conventions No. 138 
and 182. It regretted India’s measures to limit freedom of expression. Sweden 
remained concerned by the high rate of maternal mortality in spite of its decline 
over the past years. Sweden made recommendations.

40. Switzerland stated that early marriages remained a reality despite 
legislative measures prohibiting such practices. There must be compliance with 
international standards when maintaining internal security. Switzerland made 
recommendations.

41. Thailand commended India for taking measures to eliminate discrimination 
against and to empower marginalized and vulnerable groups. Thailand made 
recommendations.

42. Timor-Leste noted that the Prevention of Torture Bill had been passed 
in the Lower House of Parliament. However, the Select Committee of the 
Upper House identified several shortcomings with the Bill. It highlighted that 
initiatives had been taken to ensure the protection of women’s rights. It made 
recommendations.

43. Trinidad and Tobago commended India for the National Green Tribunal Act, 
the Sexual Harassment Bill, 2010, the Right to Education Act, the Scheduled 
Tribes and other Forest Dwellers Act and the Right to Information Act. It made 
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recommendations.

44. Turkey encouraged India to strengthen the mandate of the national human 
rights institution and to sign the Second Option Protocol to the International 
Covenant on Civil and Political Rights (ICCPR). It wished to better understand 
the implementation of the provisions of the International Covenant on Economic, 
Social and Cultural Rights (ICESR) on equality and non-discrimination and 
also requested information on the status of the ratification of CAT.

45. Ukraine requested India to elaborate on measures for persons with special 
needs, and inquired about the adoption of the Bill on protection of women 
against sexual harassment in the workplace. It made a recommendation.

46. United Arab Emirates inquired about the measures put in place to confront 
crimes of trafficking in persons and to what extent were these measures 
effective. It made a recommendation.

47. The United Kingdom of Great Britain and Northern Ireland inquired about 
India’s response to concerns raised by Special Rapporteurs and treaty bodies 
over domestic security legislation; noted that India’s National Human Rights 
Commission and civil society had reported a significant numbers of cases 
torture cases involving police and security authorities; and called on India to 
continue to safeguard the right of legitimate non- governmental organizations 
(NGOs) to operate without undue restrictions. It made recommendations.

48. The United States of America raised concern about the stringent application 
of the Foreign Contribution Regulation Act, which has created significant 
challenges to the funding of legitimate NGOs, as well as about the widespread 
impunity. It made recommendations.

49. Uruguay welcomed the progress made for the protection of women; the 
right to education Act; the rights-based approach to food security; and the 
reduction of child mortality. It encouraged India to continue its efforts in these 
areas. Uruguay made recommendations.

50. Uzbekistan noted the positive results achievements in the areas of the 
protection of women and children’s rights as well as the disabled persons. It 
highlighted the work done for free and compulsory education of children but 
hoped that more could be done in the area of illiteracy.

51. Venezuela (Bolivarian Republic of) appreciated the progress achieved in 
the area of socioeconomic development. It commended India for its efforts 
in transparent management and in strengthening the right to information. 
Venezuela made recommendations.

52. Viet Nam commended India for its seriousness in implementing the first 
UPR cycle recommendations. It praised its rapid economic growth, poverty 
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reduction, food security, job creation and improved access to public health and 
education. Viet Nam made recommendations.

53. Algeria noted India’s efforts to improve the protection of workers against 
exploitation in employment abroad and requested clarification on the contents 
and policies adopted for this purpose. It made recommendations.

54. Angola paid tribute to India’s recent reforms on human rights. It welcomed 
the signature of CAT, the signature and the ratification of the United Nations 
Convention against Transnational Organized Crime, as well those measures to 
ensure increased access to justice. It made a recommendation.

55. Argentina applauded progress achieved in the areas of child protection and 
in the promotion of free and compulsory education. It made recommendations.

56. Australia noted that, despite India’s early ratification of the Convention 
on the Rights of Persons with Disabilities, disabled children remained the 
least educated. It expressed regret that India had not ratified CAT and was 
particularly concerned about the pending Draft Prevention of Torture Bill. It 
made recommendations.

57. Austria requested to know how India monitored the application of anti-
conversion laws in federal states and what measures were taken to ensure 
that these laws did not infringe on the right to freedom of religion. It made 
recommendations.

58. Bahrain expressed appreciation for India’s programmes on the rights of 
women and children; the national campaign for empowerment of women and 
gender equality; and for the measures taken for victims of human trafficking. 
It made recommendations.

59. Bangladesh congratulated India for the steps taken in the promotion and 
protection of human rights, and in this regard identified as significant steps 
the enactment of the Right to Information Act, the Right to Education and the 
National Food Security Bill.

60. Belarus noted that India had achieved progress in decreasing child 
mortality and combating human trafficking. It encouraged India to invite the 
Special Rapporteur on human trafficking. Belarus made a recommendation.

61. Belgium applauded the positive endeavours made by India to promote 
human rights. It inquired about the specific measures India intended to 
introduce to improve maternal health and health of children. Belgium made 
recommendations.

62. Bhutan commended India for its progress in the education sector. It urged 
India to strengthen efforts in tackling poverty and enhancing access to basic 
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social services.

63. Botswana commended India for the initiatives taken since their first review 
and in particular the enactment of the Right to Education in line with the 
Convention on the Rights of the Child (CRC); and ratification of the United 
Nations Convention against Transnational Organized Crime and its two 
Protocols. It made recommendations.

64. Brazil welcomed the Right to Education Act and the ruling of the Delhi 
High Court that the criminalization of homosexuality was a violation of 
fundamental rights. It welcomed the Protection of Women Against Sexual 
Harassment at Work Place Bill and India’s introduction of a constitutional 
amendment to ensure women’s participation in Parliament. Brazil made 
recommendations.

65. Canada asked India to provide information as to the status of caste-based 
discrimination, the reforms under way and progress achieved, particularly 
with regard to the Christian and Muslim Dalits who were not granted access to 
affirmative action based on their religion. It noted that India was yet to ratify 
CAT. It made recommendations.

66. Chad inquired about India’s understanding of secularism. Chad made a 
recommendation.

67. Chile commended the adoption of the National Green Tribunal Act; the 
Right to Education Act; the policy incorporating a gender perspective and the 
measures to assist vulnerable castes. It encouraged India to continue its efforts 
to address discrimination. Chile made recommendations.

68. China appreciated India’s efforts to safeguard the rights and interests of 
women and children, to provide free and compulsory education for children 
and to reduce its infant and maternal mortality rates. In other areas, China 
welcomed steps taken protecting employment rights and those of the elderly.

69. Cuba noted India’s progress in implementing the recommendations from its 
first review. It recognized the progress shown in the different areas including 
rural health. Cuba made recommendations.

70. The Czech Republic expressed regret that ongoing legislative procedures 
continued to delay India’s ratification of CAT. It expressed its appreciation of 
India’s cooperation with international mechanisms. It made recommendations.

71. Ecuador stated that India had made significant changes in human rights 
in areas which included universal education, empowerment of women, food 
sovereignty, social inclusion and the fight against discrimination. Ecuador 
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made a recommendation.

72. Egypt expressed interested in India’s National Rural Employment 
Guarantee Act and requested more information. It made recommendations.

73. Finland expressed its appreciation for India’s policies and programmes to 
improve maternal health. However, it raised its concern over maternal deaths 
due to unsafe abortions. It made recommendations.

74. India stated that the Convention against Torture may only be ratified 
once the definition of torture was fully reflected in domestic legislation. 
The Lok Sabha passed the Prevention against Torture Bill in 2010 but the 
Rajya Sabha referred the Bill to a Select Committee whose report was 
being examined. Nevertheless, there were sufficient provisions in Indian 
law prohibiting torture, including the Indian Penal Code. Also, the right to 
life under article 21 of the Constitution encompassed the right to live with 
dignity. The provisions in the Constitution and Criminal Procedure Code 
against self-incrimination, the obligation to produce an arrestee before a 
magistrate within 24 hours of such arrest and to ensure that the arrestee is 
informed of the grounds of arrest, provide further safeguards.

75. Freedom of speech and expression was a fundamental right, guaranteed 
by the Constitution, with accepted restrictions. India’s vibrant media bore 
testimony to this. The Information Technology Act amended in 2011 had no 
provision to restrict or block Internet contents. Removal of illegal contents, 
including child pornography, should not be construed as restricting Internet 
freedom; such restrictions were addressed towards cyber-security, essential 
for increasing e-commerce and Internet use.

76. The delegation stated that through MGNREGA, over 12 billion person-
days of work had been generated with a total expenditure of over US$ 30 
billion, benefitting 54 million families. It also provided a safety net to the 92 
per cent of workers who are unorganized, mostly in rural areas.

77. The death penalty was imposed with strong procedural safeguards when 
life imprisonment appeared inadequate. The President of India and the 
Governors of the respective states had the power to grant pardons, reprieves, 
remission or suspension for any offence. Statistics on the death penalty and 
commutations granted were provided.

78. With regard to the protection of lesbian, gay, bisexual or transsexual 
(LGBT) persons, the delegation stated that article 15 of the Constitution 
clearly prohibited discrimination on grounds of religion, race, caste, sex or 
place of birth. Article 16 provided

for equality of opportunity in matters of public employment. The Delhi High 
Court judgment in 2009 had decriminalized consensual sex between adults 
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of the same sex in private. Transgender persons also had the right to be listed 
as “other” rather than “male” or “female” on electoral rolls and voter identity 
cards.

79. The norms of the Right to Education Act and Sarva Shiksha Abhiyaan 
ensured inclusion of children with disabilities in mainstream education. It 
made education accessible, ensured physical mapping, educational placement, 
provision of aids and appliances, training of teachers etc. Of the 3 million 
children identified, 2.6 million had been enrolled, 20,000 teachers and 24,000 
voluntary supporters appointed, 751,000 schools made barrier free.

80. In response to an inquiry about the time frame for passing the Constitutional 
Amendment Bill reserving one third seats in the Lok Sabha and the State 
Assemblies for women, the delegation stated that the Rajya Sabha passed 
the bill in 2010 and it was currently in the Lok Sabha. It was therefore not 
appropriate for it to comment on the time frame.

81. The adequate and comprehensive legislative provisions existed to protect 
human rights defenders (HRDs). The highest court of the land could be invoked 
directly for violation of human rights. NHRC also had several measures 
focusing on protection of HRDs.

82. With regard to restrictions imposed by the Foreign Contributions 
Regulation Act, the delegation stated that it welcomed foreign funds for 
charitable purposes, subject to regulation, to ensure that no money was diverted 
to terrorist financing or money laundering. This is incumbent on India as a 
member of the Financial Action Task Force.

83. Regarding the AFSPA, the delegation reiterated that the issue had already 
been covered in the opening statement.

84. India’s federal structure required a bottom-up approach for developing a 
national plan reflecting a range of views. While the NHRC had been entrusted 
with this task, it had to be an inclusive process bringing together different 
strands of policy perspectives. Various ministries had already woven human 
rights issues into their own action plans.

85. The delegation stated that India recognized the problem of child labour and 
was committed to progressively eliminating it in a coordinated and sustainable 
manner. As a result of the approach taken, child labour had declined by 45 per 
cent in the last five years.

86. The delegation reiterated India’s commitment to strengthen implementation 
of Domestic Violence Act of 2005.

87. Securing equal rights to property acquired during marriage was a complex 
subject with every religion having its own specific approach to this issue. An 
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amendment to Hindu Marriage Act was before Parliament.

88. The delegation stated that a socio-economic caste census was under way 
and would take into account multiple dimensions of deprivations for arriving 
at specific entitlements under Government programmes and schemes.

89. The delegation stated that more than 84 per cent of households had drinking 
water. According to the Joint Monitoring Programme Report 2012 by WHO 
and UNICEF, India was on track to achieving its Millennium Development 
Goal (MDG) target of safe drinking water. To ensure equitable access, specific 
percentages of the National Rural Drinking Water Programme allocations 
were earmarked for Scheduled Castes and Tribes concentrated habitations. 
The Total Sanitation Campaign of 1999 aimed to ensure sanitation facilities 
in rural areas to eradicate the practice of open defecation and ensuring clean 
environment.

90. France inquired about the number of people sentenced to death and the 
status of their cases. France made recommendations.

91. Germany appreciated India’s commitment to implementing the 
recommendations of the first cycle of the UPR. Germany made 
recommendations.

92. Ghana urged India to expedite the drawing up of new legislation to replace 
the Persons with Disabilities Act, 1995, and echoed the concern of the Office of 
the United Nations High Commissioner for Refugees (UNHCR) about the lack 
of a national refugee protection framework. Ghana made recommendations.

93. Greece requested further information on the Mahatma Gandhi National 
Rural Employment Guarantee Act, the Right to Information Act and the Right 
to Education Act. It made recommendations.

94. The Holy See stated that there were areas of life where implementation of 
human rights was called for, for example, in reducing the number of people 
living below the poverty line. The Holy See made recommendations.

95. Honduras expressed concern at the disparity in quality and access to 
health services between rural and urban areas, as well as over high maternal 
mortality. Honduras made recommendations.

96. Hungary expressed concerns over child labour and the disparity in 
enrolment and dropout rates in primary schools. It made recommendations.

97. Indonesia welcomed India’s robust legislative and regulatory measures, 
particularly those aimed at ratifying CAT. It noted with appreciation the 
enactment of new legislation providing for free and compulsory education.
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Indonesia made recommendations.

98. The Islamic Republic of Iran praised India’s broad consultation process 
in the preparation of its report and took positive note of the enactment of the 
National Green Tribunal Act. It made recommendations.

99. Iraq appreciated India’s consultative methodology in preparing its national 
report. It noted the adoption of legislation to protect women from sexual 
harassment in the workplace, as well as a second law on the national courts. 
Iraq made recommendations.

100. Ireland stated that only 11 out of 28 states had a State Commissioner for 
Protection of Child Rights. It considered a comprehensive approach to addressing 
discrimination in law and in practice. Ireland made recommendations.

101. Italy noted India’s human rights challenges which it identified as capital 
punishment, the functioning of the judiciary, prolonged detentions, potential 
abuses by police forces, including alleged cases of torture, and sectarian 
violence against religious minorities. Italy made recommendations.

102. Japan welcomed the adoption of legislation protecting children from 
sexual offences and the taking into account of treaty-body recommendations 
when developing anti- discrimination mechanisms. It appreciated steps taken 
to provide human rights education to teachers, but noted that prejudices against 
children of specific castes persisted. Japan made recommendations.

103. Kuwait commended the results obtained under India’s 11th Action Plan, 
as well as the adoption of plans to combat poverty and unemployment and to 
provide free education. Kuwait made recommendations.

104. Kyrgyzstan highlighted and supported India’s actions in the protection 
of children’s rights. It requested further information on measures adopted by 
the Supreme Court to strengthen standards in combating torture. Kyrgyzstan 
made a recommendation.

105. The Lao People’s Democratic Republic commended India’s struggle for 
its social and economic transformation within the framework of a democracy. 
It noted India’s important initiatives to secure human rights at the national, 
regional and international levels. It made a recommendation.

106. Liechtenstein noted the concern of the Committee on Economic, Social 
and Cultural Rights (CESCR) at the lack of progress in eliminating traditional 
practices and provisions of personal-status laws that were harmful and 
discriminatory to women and girls. Liechtenstein made recommendations.

107. Luxembourg expressed concern at the high maternal mortality rate. 
It inquired about the steps India intended to take to achieve Millennium 
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Development Goal 5, to end persistent discrimination against women 
and to combat endemic malnutrition in rural areas. Luxembourg made a 
recommendation.

108. Malaysia noted that despite insurmountable challenges, India had 
managed to improve the quality of life of its vast population. It commended 
India’s action on all human rights issues in the United Nations. Malaysia made 
recommendations.

109. Maldives recognized India’s efforts regarding gender equality, and made 
recommendations.

110. Mauritius recognized the need for India to transform its economy, but 
invited it to take heed of what Mahatma Gandhi meant when he said that 
India lives in its villages. It should therefore ensure the participation of local 
populations in development projects.

111. Mexico noted the progress and efforts made by India to promote 
and protect human rights. It particularly recognized India’s openness to 
international cooperation through the open and standing invitation to all of 
the special procedures of the universal system of human rights. Mexico made 
recommendations.

112. Morocco congratulated India on all the initiatives taken since its first 
UPR to address different areas of human rights. It made a recommendation.

113. Mozambique stated that India’s commitment to human rights was visible 
in its many achievements and its holistic approach, particularly in the fields of 
gender equality, the rights of children, the elderly and persons with disabilities, 
and the rights to health and education.

114. Myanmar noted the adoption of legal measures to protect India’s natural 
resources and environment. Myanmar was keen to learn from India’s best 
practices in poverty eradication and rural development. Myanmar made 
recommendations.

115. Nepal commended India for the legislative and institutional measures for 
the promotion and protection of human rights. It also stated that initiatives 
such as the empowerment of women, was encouraging and efforts to ensure 
transparency and good governance was commendable. Nepal made a 
recommendation.

116. The Netherlands acknowledged India’s continued commitment to 
improving its human rights record. It thanked India for responding to its 
advanced questions. Netherlands made recommendations.

117. Nicaragua noted with satisfaction progress made by India in implementing 
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the recommendations from its first review. It Nicaragua made a recommendation.

118. Norway stated that child labour was preventing children from accessing 
education. It welcomed the de facto moratorium and public debate on capital 
punishment. Norway made recommendations.

119. Paraguay noted progress made by India in consolidating policies on 
human rights, including enacting legislation to protect the environment and 
to guarantee the right to education. It welcomed India’s ratification of the 
United Nations Convention against Transnational Organized Crime and its 
two Optional Protocols. Paraguay made a recommendation.

120. The Philippines wished to learn about the National Green Tribunal in 
promoting and protecting the right to a healthy environment, and the Mahatma 
Gandhi National Rural Employment Guarantee Act as a development strategy 
to guarantee the right to work.

121. Portugal welcomed the expansion of the list of banned and hazardous 
processes and occupations of the Child Labour Act. However, further efforts 
were needed to tackle this violation of children’s rights. It welcomed the de 
facto moratorium on capital punishment. Portugal made recommendations.

122. Qatar noted the achievements to ensure the rule of law. It applauded the 
initiatives to guarantee the enjoyment of the right to education. It commended 
India for its economic plan 2007-2012, adopted to bring about comprehensive 
development. Qatar made recommendations.

123. The Republic of Korea welcomed new and draft legislation in the areas 
of education and the protection of women in the workplace. It noted with 
satisfaction India’s invitation to the special procedures mandate holders. It was 
concerned about the delay in ratifying CAT. It made recommendations.

124. The Russian Federation welcomed measures adopted by India to defend 
and ensure the rights of vulnerable groups. It made a recommendation.

125. Saudi Arabia commended India for its efforts to improve food security and 
public health and which had resulted in reduced child and maternal mortality, 
and reduced cases of polio and HIV. It made recommendations.

126. Senegal noted legislation adopted on women and children’s rights, 
education, employment, access to information, the environment and access 
to justice; and well as action taken by India to ensure civil and political rights 
and economic, social and cultural rights. Senegal made recommendations.
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127. Singapore supported India’s commitment to promoting racial and religious 
tolerance. It congratulated India on sustaining rapid economic growth, thereby 
lifting millions of people out of poverty and advancing the rights to food, housing, 
education and health. Singapore made a recommendation.

128. Slovakia welcomed the steps taken by India towards ensuring greater political 
participation of women, the establishment of a national commission to protect 
children’s rights and the standing invitation to special procedures. Slovakia made 
recommendations.

129. Costa Rica highlighted progress made in protecting human rights. It made 
recommendations.

130. India stated, with regard to ratification of the Optional Protocol to the 
Convention on the Elimination of All Forms of Discrimination against Women 
(CEDAW), that effective legal and constitutional framework to address violations 
of the rights of individuals existed. The Constitution provided for direct access 
to individuals to the Supreme Court and the High Courts. Other statutory 
mechanisms also provided adequate redress. 

131. On the Communal Violence Bill, the delegation stated that India was a land of 
diversity covering all major religions, where minorities enjoyed the highest level 
of protection. Sporadic acts of violence were dealt with swiftly and effectively. 
Being a matter of federal polity, the Central Government had to take on board 
views of all Indian states, some of which believed that the existing laws were 
adequate to address communal violence, as seen from declining incidence.

132. With regard to the prosecution of Armed Forces, it was emphasized that the 
Army and paramilitary forces maintained continuous vigilance to prevent human 
rights violations. The Army established the Human Rights Cell even before the 
NHRC was established.

133. India’s practices with regard to refugees was one of tolerance and 
understanding, and to provide hospitality and protection to those who approach it.

134. The human rights curriculum in schools and modules to create human 
rights sensitivity and skill were in place among teachers, public officials and law 
enforcement agencies.

135. The RTI promoted human rights by enabling any citizen to seek any 
information from public authorities. This information could include any 
document, notes and even drafts on Government records. It had not only 
led to effective enforcement and proper governance but was also used for 
accessing the courts under Article 32 or 226 of the Constitution



2
01

2

106

136. India took serious exception to and rejected totally the intervention that 
stated that the Judiciary lacked transparency. The Judiciary had taken an 
incredible role with regard to enforcement of fundamental rights and had 
never been accused of not being transparent. The delegation acknowledged 
that there were aspects of delay, but emphasized that efforts were being made 
to address this issue.

The head of the delegation, stated that he represented an India built on the 
solid foundations laid after independence, a new India, which was confident 
but not over- confident, a country proud of its strengths and at the same time 
willing to acknowledge and address weaknesses, an India which was self-
assured but not arrogant, a country which was sensitive and humane without 
being weak or apologetic, and an India determined to promote and protect the 
human rights of its people in its secular democratic polity.
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II. Conclusions and/or recommendations

138. The recommendations formulated during the interactive dialogue and 
listed below will be examined by India who will provide its responses in 
due time, but no later than the 21st session of the Human Rights Council in 
September 2012. These responses will be included in the outcome report 
adopted by the Human Rights Council at its 21st session.

138.1. Ratify the Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment and its Optional Protocol; the International 
Convention for the Protection of All Persons from Enforced Disappearance 
and the Statute of the International Criminal Court (Spain);

138.2. Intensify the efforts working towards the MDG5, including by 
withdrawing its reservation to Article 16 in Convention on the Elimination 
of All Forms of Discrimination against Women, and by ensuring access to 
information and counselling on SRHR as set out in its National Population 
Policy( Sweden);

138.3. Expedite the ratification of the Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment and its Optional 
Protocol, and adopt robust domestic legislation to this effect (United Kingdom 
of Great Britain and Northern Ireland);

138.4. Ratify the Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment and end impunity for security forces 
accused of committing human rights violations (United States of America);

138.5. Continue efforts to accede to the Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment, as well as its optional 
protocol, and the International for the Protection of All Persons from Enforced 
Disappearances; and ratify ILO Conventions No. 169 and no. 189 (Iraq);

138.6. Accelerate its domestic procedure for ratification including the adoption 
of the Prevention against Torture Bill by its Parliament (Republic of Korea);

138.7. Ratify promptly the Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment and relevant protocol (Italy);

138.8. Ratify the Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment of Punishment as soon as possible (Maldives);

138.9. Ratify the International Convention for the Protection of All Persons 
from Enforced Disappearance and recognize the competence of its Committee, 
in accordance with articles 31 and 32 (Uruguay);

138.10. Accede to the ILO Convention No. 182 concerning the Prohibition and 
Immediate Action for the Elimination of the Worst Forms of Child Labour; 
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ratify the Statute of the International Criminal Court and the Convention against 
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
and its Optional Protocol, the International Convention on the Protection of 
the Rights of All Migrant Workers and Members of Their Families, and the 
ILO Convention No. 189 concerning Decent Work for Domestic Workers 
(Uruguay);

138.11. Consider the possibility of ratifying the International Convention for 
the Protection of All Persons from Enforced Disappearance (Argentina);

138.12. Ratify the Convention against Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment and ensure that the instrument of 
ratification is fully consistent with the Convention (Australia);

138.13. Ratify the International Convention for the Protection of All Persons 
from Enforced Disappearances, the Convention against Torture and other 
Cruel, Inhuman or Degrading Treatment or Punishment, and the Rome Statute 
of the International Criminal Court (Austria);

138.14. Ratify the Rome Statute of the International Criminal Court, including 
its Agreement on Privileges and Immunities (Slovakia);

138.15. Finalise the ratification of the Convention against Torture and other 
Cruel, Inhuman or Degrading Treatment or Punishment (Botswana);

138.16. Ratify the Convention against Torture and other Cruel, Inhuman or 
Degrading Treatment or Punishment, as well as its Optional Protocol (Brazil);

138.17. Expedite ratification of the Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment and its Optional Protocol 
(Czech Republic);

138.18. Sign the Optional Protocol to the International Covenant on Economic, 
Social and Cultural Rights, the Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment and its Optional Protocol 
and ratify the International Convention for the Protection of All Persons from 
Enforced Disappearance (Portugal);

138.19. Ratification of the Optional Protocol to the Convention on the 
Elimination of Discrimination against Women (Brazil);

138.20. Evaluate the possibility of ratifying the International Convention for 
the Protection of All Persons from Enforced Disappearance (Chile);

138.21. Consider signature and ratification of the Optional Protocol to the 
Convention on the Elimination of All Forms of Discrimination against Women 
(Czech Republic);
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138.22. Remove reservations to the Article 16(1) of the Convention on 
Elimination of All Forms of Discrimination against Women (Finland);

138.23. Withdraw its reservations to Convention on the Elimination of All 
Forms of Discrimination against Women and consider signing and ratifying 
its Optional Protocol (Republic of Korea);

138.24. Ratify, in the shortest time, the International Convention for the 
Protection of All Persons from Enforced Disappearance as well as the 
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment and adopt related internal legislation (France);

138.25. Consider the recommendation made by UNHCR to ratifying the 
Conventions relating to refugees and stateless persons (Ghana);

138.26. Ratification of ILO Conventions Nos. 138 concerning Minimum 
Age for Admission to Employment; 182 concerning the Prohibition and 
Immediate Action for the Elimination of the Worst Forms of Child Labour; 
169 concerning Indigenous and Tribal Peoples in Independent Countries; 155 
concerning Occupational Safety and Health and the Working Environment 
and 170 concerning Safety in the use of Chemicals at Work (Ghana);

138.27. Continue to take legislative as well as policy measures to combat 
child labour and to ratify ILO Conventions 138 concerning Minimum Age for 
Admission to Employment and 182 concerning the prohibition and immediate 
action for the elimination of the worst forms of child labour and elaborate a 
timeline for the ratification of these instruments (Portugal);

138.28. Ratify Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment and the ILO Conventions no. 138 and 
182 concerning child labour (Sweden);

138.29. Accelerate the ratification process of the Convention against Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment (Indonesia);

138.30. Consider an early ratification of the third Optional Protocol to the 
Convention on the Rights of the Child, on a communication procedure 
(Slovakia);

138.31. Amend the Special Marriage Act before its next review (Slovenia);

138.32. Conform its national legislation to international norms on the prevention 
of torture, to speed up the ratification of the Convention against Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment and receive the 
Special Rapporteur on Torture (Switzerland);
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138.33. Take the necessary measures to ensure that the existing national 
legislation against torture and cruel and inhumane and degrading treatment 
incorporates the highest international standards in this area (Costa Rica);

138.34. Prioritise the review and implementation of the Prevention Against 
Torture Bill, ensuring that it complies with the Convention against Torture 
and Other Cruel, Inhuman or Degrading Treatment of Punishment (Maldives);

138.35. Review the law on the special powers of the armed forces to align it 
with its obligations under the International Convention on Civil and Political 
Rights (Switzerland);

138.36. Consider introducing a new bill to the Parliament, taking into full 
consideration of the suggestions of the Select Committee, and take further 
actions towards the ratification of Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment (Timor-Leste);

138.37. Consider expediting the process to pass the 108th Constitutional 
Amendment Bill which seeks to reserve a significant portion of seats for 
women at the Lower House and state legislative assemblies and consider the 
ratification of the Optional Protocol to Convention on the Elimination of All 
Forms of Discrimination against Women (Timor-Leste);

138.38. Consider signing and ratifying the Optional Protocol to Convention on 
the Elimination of All Forms of Discrimination against Women (Costa Rica);

138.39. Strengthen legislations to combat sexual offences against minors 
(Algeria);

138.40. Strengthen protection of children’s rights, including the ratification 
of the Convention on the Rights of the Child, by improving mechanisms and 
resources for the implementation of existing legislation, and by demonstrating 
higher conviction rates for crimes against children such as sexual exploitation, 
child labour, child forced-labour and child trafficking (Canada);

138.41. Enact comprehensive reforms to address sexual violence and all acts 
of violence against women, including “honour” crimes, child marriage, female 
feticide and female infanticide, and to remedy limitations in the definition of 
rape and the medico forensic procedures adopted for rape cases (Canada);

138.42. Enact those pending bills that are aimed at empowering women, 
including the women’s Reservation Bill and the amendments to Panchayati 
Raj Act (Netherlands);
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138.43. Enact a law on the protection of human rights defenders, with emphasis 
on those defenders facing greater risks, including those working on minority 
rights and the rights of scheduled castes and tribes (Czech Republic);

138.44. Repeal the Armed Forces Special Powers Act or adopt the negotiated 
amendments to it that would address the accountability of security personnel, 
the regulation concerning detentions as well as victims’ right to appeal in 
accordance to international standards (Slovakia);

138.45. Carry out an annual review of the 1958 Armed Forces Special Powers 
Act aiming to gradually reduce its geographic scope (France);

138.46. Effectively implement existing legislation on child labour in line with 
India’s international obligations and strengthen the judicial powers of the 
National Commission for Protection of Child Rights (Germany);

138.47. Take adequate measures to guarantee and monitor the effective 
implementation of the Prevention of Atrocities Act, providing legal means 
for an increased protection of vulnerable groups like the Dalit, including the 
access to legal remedies for affected persons (Germany);

138.48. Adopt the Prevention of Communal and Targeted Violence Bill 
addressing issues such as accountability of civil servants, standards of 
compensation for victims and elements of command responsibilities (Germany);

138.49. Reconsider laws and bills on religious conversion in several Indian 
states in the light of freedom of religion or belief in order to avoid the use of 
vague or broad terminology and discriminatory provisions (Germany);

138.50. Reconsider current local legislation on freedom of religion, that uses 
vague or broad terminology and discriminatory provisions, and impedes the 
possibility for conversion of faith for those who wish to do so (Netherlands);

138.51. Continue its efforts to further spread in the country the model of rural 
growth in the Mahatma Gandhi National Rural Employment Guarantee Act 
(Greece);

138.52. Enhance the coordination of both the central and state governments in 
an effective manner in order to guarantee the smooth implementation of the 
2010 Right of Children to Free and Compulsory Education Act (Indonesia);

138.53. Enact comprehensive anti-discrimination legislation and ensure that 
there are adequate means of redress (Ireland);
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138.54. Establishment and implementation of a National Human Rights Plan 
which cover access to education and health, including aspects of sexual and 
reproductive and health, as well as, concrete measures to eliminate violence 
against women (Spain);

138.55. Continue with action to include human rights education in the school 
curricula (Sri Lanka);

138.56. Implement the 2011 recommendations of the International Coordinating 
Committee of National Institutions for the Promotion and Protection of Human 
Rights to ensure the high standards and independence of India’s National 
Human Rights Institutions (United Kingdom of Great Britain and Northern 
Ireland);

138.57. Intensify its efforts and measures to consolidate the state of law and its 
national mechanisms on human rights (Viet Nam);

138.58. Further coordination among relevant national authorities and human 
rights institutions (Egypt);

138.59. Intensify efforts in providing capacity building and training programmes 
on human rights for its law enforcement officials as well as judicial and legal 
officials in the rural areas (Malaysia);

138.60. Improve training on human rights by addressing law enforcement, 
especially police officers (Iraq);

138.61. Set up State and District Commissioners for the Protection of Child 
Rights in all States and Districts (Ireland);

138.62. Strengthen the process for ensuring independent and timely 
investigation mechanisms to address and eliminate corruption; and provide 
for and facilitate increased accountability and transparency in this process 
(United States of America);

138.63. Continue including civil society participation in the UPR process 
(Nicaragua);

138.64. A fully integrated gender perspective in the follow up of this UPR 
(Norway);

138.65. Implement Treaty Body recommendations and develop a National 
Action Plan to eliminate all forms of discrimination (Slovenia);
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138.66. Continue cooperating with Special Procedures and accept in particular 
requests for visits from Special Rapporteurs (Belgium);

138.67. Adopt the recommendations of the Special Rapporteur on the situation 
of human rights defenders and the necessary measures to its recognition 
and protection, guaranteeing that the human rights violations are timely, 
effectively and independently investigated (Spain);

138.68. Implement the recommendations made by the Special Rapporteur on 
the rights of human right defenders following her visit in 2011, with particular 
emphasis on recommendations that concern defenders of women’s and 
children’s rights, defenders of minorities rights, including Dalits and Adavasi, 
and right to information activists (Norway);

138.69. Allow the visit of the Special Rapporteur on torture and other cruel, 
inhuman or degrading treatment or punishment, whose request had been 
pending for 18 years, in line with India’s standing invitation issued in 2011 to 
all Special Procedures of the HRC (Hungary);

138.70. Continue cooperating with the United Nations and other international 
organisations and share good experience and practices with other countries 
in order to overcome the remaining challenges (Lao People’s Democratic 
Repuglic);

138.71. Continue its efforts to eliminate discrimination against and empower 
marginalized and vulnerable groups particularly by ensuring effective 
implementation of relevant laws and measures through proper and active 
coordination among line ministries, national and state governments; by 
extending disaggregated data to caste, gender, religion, status and region; and 
by increasing sensitization and reducing discriminatory attitudes among law 
enforcement officers through human rights education and training (Thailand);

138.72. Ensure that laws are fully and consistently enforced to provide 
adequate protections for members of religious minorities, scheduled castes, 
and adivasi groups, as well as, women, trafficking victims, and LGBT citizens 
(United States of America);

138.73. Monitor and verify the effectiveness of, and steadily implement, 
measures such as quota programmes in the areas of education and employment, 
special police and special courts for effective implementation of the Protection 
of Civil Rights Act and the Scheduled Caste and Scheduled Tribes Act, and 
the work of the National Commission for Scheduled Castes (Japan);
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138.74. Address the inequities based on rural-urban divide and gender imbalance 
(Botswana);

138.75. Put in place appropriate monitoring mechanisms to ensure that the 
intended objectives of the progressive policy initiatives and measures for 
the promotion and protection of the welfare and the rights of the vulnerable, 
including women, girls and children, as well as the scheduled castes and 
schedules tribes and minorities are well achieved (Ghana);

138.76. Continue working on the welfare of children and women (Nepal);

138.77. Continue the procedures and measures taken to enable women to be 
equal partners and participants in development (Qatar);

138.78. Continue to promote the right to equal opportunity for, and at, work 
(Holy See);

138.79. Continue its legal efforts in the protection of women and children’s 
rights as well as improve measures to prevent violence against women and 
girls, and members of religious minorities (Iran);

138.80. Improve women empowerment and emancipation, and provide them 
with a bigger role to play in the society (Kuwait);

138.81. Redouble efforts on ensuring gender equality and take measures to 
prevent gender discrimination (Bahrain);

138.82. Review the budgets and social laws taking into account gender issues 
(Morocco);

138.83. Continue incorporating the gender perspective in programmes and 
development plans with positive measures to the effective promotion and 
protection of women’s’ rights (Venezuela (Bolivarian Republic of));

138.84. Continue to promote its many initiatives for the eradication of all forms 
of discrimination against women (Trinidad and Tobago);

138.85. Further strengthen measures to eliminate traditional harmful practices 
which are discriminatory against women and girls in particular child marriages, 
dowry related murders and honour killings (Chile);

138.86. Continue following-up on steps taken to eliminate discrimination against 
women, including through awareness raising and continuous strengthening of 
the relevant legal and institutional frameworks (Egypt);
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138.87. Continue to promote the rights of women in their choice of marriage 
and their equality of treatment independently of caste and tribe or other 
considerations (Holy See);

138.88. Strictly enforce the legal provisions prohibiting harmful and 
discriminatory practices that violate the rights of women and girls, and that 
it undertake effective public education measures, including awareness-raising 
programmes designed to eliminate gender-based prejudices, traditional 
practices and provisions of personal status laws that are harmful and 
discriminatory to women and girls (Liechtenstein);

138.89. Study the possibility of eliminating any criminalisation of same sex 
relations (Argentina);

138.90. Take measures to address violence and discrimination directed towards 
persons based on their sexual orientation, especially related to employment 
(Canada);

138.91. Establish a moratorium on executions with a view to abolishing the 
death penalty (Ireland);

138.92. Abolish capital punishment and commute existing death sentences to 
life imprisonments terms (Slovakia);

138.93. Respect the de facto moratorium on the death penalty which had been 
in place since 2004 (Spain);

138.94. Consider abolishing the death penalty or establishing a moratorium 
(Chile);

138.95. Maintain de facto moratorium on executions and ratify the Second 
Optional Protocol to the International Covenant on Civil and Political Rights 
with a view to definitive abolishment of the death penalty (France);

138.96. Introduce as quickly as possible a de jure moratorium on executions 
(Belgium);

138.97. Adopt a de jure moratorium on capital punishment with a view to 
abolishing the death penalty (Italy);

138.98. Establish an official moratorium against the death penalty and take the 
necessary measures in view of its abolition (Switzerland);

138.99. Study the possibility of repealing the death penalty from its legal 
regime (Argentina);
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138.87. Continue to promote the rights of women in their choice of marriage 
and their equality of treatment independently of caste and tribe or other 
considerations (Holy See);

138.88. Strictly enforce the legal provisions prohibiting harmful and 
discriminatory practices that violate the rights of women and girls, and that 
it undertake effective public education measures, including awareness-raising 
programmes designed to eliminate gender-based prejudices, traditional 
practices and provisions of personal status laws that are harmful and 
discriminatory to women and girls (Liechtenstein);

138.89. Study the possibility of eliminating any criminalisation of same sex 
relations (Argentina);

138.90. Take measures to address violence and discrimination directed towards 
persons based on their sexual orientation, especially related to employment 
(Canada);

138.91. Establish a moratorium on executions with a view to abolishing the 
death penalty (Ireland);

138.92. Abolish capital punishment and commute existing death sentences to 
life imprisonments terms (Slovakia);

138.93. Respect the de facto moratorium on the death penalty which had been 
in place since 2004 (Spain);

138.94. Consider abolishing the death penalty or establishing a moratorium 
(Chile);

138.95. Maintain de facto moratorium on executions and ratify the Second 
Optional Protocol to the International Covenant on Civil and Political Rights 
with a view to definitive abolishment of the death penalty (France);

138.96. Introduce as quickly as possible a de jure moratorium on executions 
(Belgium);

138.97. Adopt a de jure moratorium on capital punishment with a view to 
abolishing the death penalty (Italy);

138.98. Establish an official moratorium against the death penalty and take the 
necessary measures in view of its abolition (Switzerland);

138.99. Study the possibility of repealing the death penalty from its legal 
regime (Argentina);
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138.114.Continue the implementation of the national child labour project 
aiming at the rehabilitation of child labourers (Angola);

138.115. Extend the minimum age to 18 years for any form of labour that 
prevents children from accessing a full education (Ireland);

138.116. Implement the recommendations included in the OHCHR report on 
street children (A/HRC/19/35) (Hungary);

138.117. Continue to carry out policies aimed at improving its judicial system, 
reforming the law enforcement bodies and reducing the level of crime and 
corruption (Russian Federation);

138.118.Prevent and pursue through the judicial process, all violent acts against 
religious and tribal minorities, Dalits and other casts (Holy See);

138.119. Guarantee effective access to justice in cases of human rights 
violations committed by security forces personnel with regard to the use of 
torture (Spain);

138.120.Implement effective judiciary proceedings making possible the 
bringing to justice security forces personnel who have committed human 
rights violations (France);

138.121.Solve remaining cases of human rights violations and create an 
independent committee to receive claims against the police that were referred 
to by the Special Rapporteur on Human Rights Defenders (Iraq);

138.122. Further promote equal access to justice for all , including by reducing 
backlog and delays in the administration of cases in court, providing more legal 
aids to the poor and marginalized, as well as increasing the use of alternative 
measures to pre-trial detention ( Thailand);

138.123. Take legislative action to ensure every person’s right to freely choose 
one’s religion in line with the Indian Constitution and effectively and swiftly 
prosecute acts of violence against religious minorities (Austria);

138.124. Abolish anti-conversion laws in relation to religion and grant access 
to justice to victims of religious violence and discrimination (Italy);

138.125. Strengthen the Federal Government’s effort to guarantee freedom of 
religion to everyone in this world largest democracy (Holy See);

138.126. Ensure that measures limiting freedom of expression on the internet 
is based on clearly defined criteria in accordance with international human 
rights standard (Sweden);

138.127. Ensure a safe working environment for journalists and take proactive 
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measures to address the issue of impunity, such as swift and independent 
investigations (Austria);

138.128.Align its national regulations with the ILO Conventions 138 
concerning Minimum Age for Admission to Employment and 182 concerning 
the prohibition and immediate action for the elimination of the worst forms of

child labour and elaborate a timeline for the ratification of these instruments 
(Hungary);

138.129.Continue its efforts and actions in promoting social security and 
labour policy (Iran);

138.130.Provide more resources for the enjoyment of economic and social 
rights, especially in favour of vulnerable groups like women, children, poor 
people and minorities (Viet Nam);

138.131.Take the necessary measures to ensure birth registration on a universal 
basis, particularly for persons living in extreme poverty, belonging to religious 
minorities or in remote areas (Mexico);

138.132. Ensure timely registration of all births (Holy See); 138.133.Continue 
its measures in order to increase opportunities for

consultations on child rights issues with relevant stakeholders (Iran);

138.134. Make efforts to eliminate the large gap that exists between the rich 
and the poor (Chad);

138.135. Allocate more resources in sectors that provide basic services such as 
health, education and employment opportunities (Malaysia);

138.136. Introduce a strategy to promote food security (Saudi Arabia);

138.137.Continue to implement plans adopted in the area of housing and 
rehabilitation, particularly the plan launched in 2011 aimed at preventing the 
construction of new slums (Algeria);

138.138. Ensure that every household enjoys the right to safe drinking water 
and sanitation (Slovenia);

138.139. Further accelerate the sanitation coverage and the access to safe and 
sustainable drinking water in rural areas (Myanmar);

138.140. Continue to strengthen its poverty alleviation strategies, as well as 
its child protection strategies, particularly against the exploitation of children 
(South Africa);
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138.141. Continue consolidating its programmes and socio-economic measures 
essential to achieve poverty reduction and social exclusion to the utmost 
wellbeing of its people (Venezuela (Bolivarian Republic of));

138.142. Continue efforts to eradicate poverty and to better living conditions 
as well as increase job opportunities (Kuwait);

138.143. Further strengthen the efforts in poverty eradication, paying special 
attention to the rural population (Myanmar);

138.144.Continue to advance the progress already underway on poverty 
eradication and improve the enjoyment of the most basic human rights of its 
people, especially women and children (Singapore);

138.145.Continue encouraging socio economic development and poverty 
eradication (Cuba);

138.146. Continue its efforts aimed at improving the level of public health in 
the country to attain better results in the area of health and access to health 
(Saudi Arabia);

138.147. Establish measures at the national and state level to remove obstacles 
in terms of access by the population to pain palliative medicines (Uruguay);

138.148. Provide every possible support and assistance to the national project 
for rural health to increase the standard of nutrition and improve public health 
and to strengthen the relationship between health and indicators such as 
sanitation and personal hygiene; (United Arab Emirates);

138.149. Meet the stated commitment from the Common Minimum Program of 
2004 to dedicate 3 percent of India’s GDP to health and 6 percent to education 
(Slovenia);

138.150. Take further practical steps to reduce the high level of maternal and 
child mortality, inter alia, through better access to maternal health services 
(Austria);

138.151. Further efforts towards addressing the challenge of maternal and 
child mortality (Egypt);

138.152.Strengthen its efforts to improve maternal health and acts to effectively 
balance the skewed sex-ratio among children, including by combating female 
foeticide (Norway);

138.153.Take further measures to ensure all women without any discrimination 
access to adequate obstetric delivery services and sexual and reproductive 
health services, including safe abortion and gender-sensitive comprehensive 
contraceptive services (Finland);
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138.154. Contribute to further reduction of maternal mortality through the 
establishment of an independent organ to accelerate programmes and projects 
in this area (Honduras);

138.155. Intensify its efforts to sensitize and train medical professionals on 
the criminal nature of prenatal sex selection with a view to ensuring stringent 
enforcement of the legal prohibition of such practice (Liechtenstein);

138.156. Take effective measures to fully implement National Rural Health 
Missions (Honduras);

138.157. Continue to strengthen its programmes and initiatives geared towards 
guaranteeing the rights to health and education (Cuba);

138.158. Redouble its efforts in the field of education and health (Senegal); 
138.159. Increase the budget allocated to health from 1 percent of the GDP to 2

percent (Luxembourg); 138.160. Further promote children’s right to education 
(Greece);

138.161. Reinforce its efforts in provision of free and compulsory primary 
education (Slovakia);

138.162. Continue implementing a non-discriminatory and inclusive policy and 
guarantee quality education to all the girls and boys in its country (Ecuador);

138.163.Strengthen human rights training aimed at teachers in order to 
eliminate discriminatory treatment of children of specific castes, as well as 
appropriately follow-up on the results of the training that has occurred thus 
far (Japan);

138.164. Ensure universal, compulsory and free education, carrying out on a 
priority basis measures aimed at eradicating discrimination, particularly

discrimination that affects girls, marginal groups and persons with disabilities 
(Mexico);

138.165. Continue its efforts to promote the right to children’s education and 
ensure the importance of the principles of children’s education in the country 
(Qatar);

138.166. Prioritise efforts to ensure that children with disabilities are afforded 
the same right to education as all children (Australia);

138.167. Ensure better protection for persons with disabilities and the elderly 
(Senegal);
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138.168. Carry on its efforts in environmental and health policies, and continue 
to enforce its legislative measures on food security (Iran);

138.169. Continue its efforts to achieve balance between its counterterrorism 
strategies and the need to forestall the spread of xenophobia (Trinidad and 
Tobago).

139. All conclusions and/or recommendations contained in the present report 
reflect the position of the submitting State(s) and/or the State under review. 
They should not be construed as endorsed by the Working Group as a whole.

28 June 2012, Geneva.                                                                                       .....
ICHR  (in partnership with IHRAAM - ECOSOC status) Hosted India’s UPR 
2012 - A Kashmir Perspective at the United Nations, Geneva.
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7 
CONCLUSIONS

10 July 2012, Brussels. 

ICHR  (in partnership with IHRAAM - ECOSOC status) Hosted India’s UPR 
2012 in the European Parliament, Brussels.
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7.1 ICHR Response to 169 
Recommendations

It is promising to see that such a large number of recommendations were 
put to India during its second cycle of UPR.  However, it has to be noted that 
none of the previous recommendations were met during the past few years.  
Furthermore, it is of great concern that no state mentioned the issue of mass 
graves directly despite the recent call from the High Commissioner for Human 
Rights to have the graves investigated.

ICHR has lobbied constantly to have states put forward strong and relevant 
recommendations. This would be a benefit both to the legitimacy of the UPR 
process and to the people of Kashmir.

The ICHR’s assessment of how far the Government of India has failed to 
comply with the international human rights laws and procedures is quite 
evident from this report.  However, bearing in mind the 169 recommendations 
of the UPR Working Group, ICHR would stress to incorporate, among others, 
the following recommendations:

Recommendation 1

The human rights situation in Indian Held Kashmir should be monitored on 
a regular basis.  The Government of India needs to take immediate steps to 
improve Kashmiris human rights and in particular it must: 

•	 Stop military combat operations;

•	 Withdraw military & para-military troops;

•	 Dismantle military & para-military infrastructure in towns & cities, such 
as bunkers, trenches, camps, etc.

Recommendation 2

In response to Recommendation 1, the Government of India needs to take 
steps to encourage enhanced co-operation with human rights bodies by issuing 
standing invitations to Special Procedures mandate holders, to undertake visits 
to India in general and Indian Held Kashmir in particular.
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Recommendation 3

Ignoring requests from the international community, for instance the European 
Parliament which passed the Urgency Resolution on Nameless and Mass 
Graves in Indian Held Kashmir, the government of India has taken no steps 
to encourage holding of impartial and independent investigations of nameless 
and mass graves.  States should encourage India to allow independent and 
impartial investigations into the grave sites.

Recommendation 4

The Government of India admits there have been 8,000 disappeared Kashmiris, 
although human rights organisations put the number much higher.  There is 
no evidence that the Government of India intends to ratify the Convention 
on Enforced Disappearances.  There are a number of recommendation in the 
working group on UPR’s report on this already, but UNHRC must encourage 
the ratification of the convention forthwith.

Recommendation 5

There has been virtually no progress on the ratification of the Convention 
Against Torture (CAT).  The Indian National Human Rights Commission call 
the Prevention of Torture Bill 2010 so weak that it brings into question the 
Government of India’s commitment to the CAT.  CAT has direct impact on the 
human rights situation in Indian Held Kashmir.  Therefore, UNHRC need to 
ensure the ratification of the CAT.

Recommendation 6

All Black Laws applicable in Indian Held Kashmir including the Armed 
Forces Special Powers Act (AFSPA) and the Public Safety Act (PSA), granting 
impunity to the Indian military and para-military forces combatting in Indian 
Held Kashmir and perpetrating gross human rights abuses on Kashmiris, need 
very special attention of the UNHRC to address this blatant human rights 
violation.

Recommendation 7

The degrading practice of violence against women & children festers on in 
Indian Held Kashmir.  The Government of India has taken no steps to sign 
and ratify the Optional Protocol to CEDAW.  There is out right discrimination 
against women of Kashmir.  There is a need to hold independent and impartial 
investigations on the violence and discrimination of the women with regard to 
the Kunan-Poshpora and the Shopian Two tragedies.

CONCLUSIONS7
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7.2 Appeal

India, often described as the world’s largest democracy, 
pathetically has the worst human rights record factoring in 
Indian Held Kashmir.  Extra-judicial killings, torture, violence 
against women and children are a matter of serious concern.

There are nameless and mass graves existing in IHK.

There is no democracy or no measure in place to extend to the 
people of Jammu & Kashmir (as a whole) their right to self-
determination.

There is a real need to bring IHK inline within the applicable 
international standards by repealing the Jammu & Kashmir 
Public Safety Act, the Armed Forces (Jammu & Kashmir) 
Special Powers Act, the Jammu & Kashmir Disturbed Areas 
Act (2005), and other such laws.

There should be no impunity to Indian armed forces.  There 
should be regular review and monitoring of the human rights 
situation in IHK through the visits of Special Procedures 
mandate holders and ICHR appeals for special attention to be 
paid to this area.

The UPR working group has put forward 169 recommendations.  
ICHR, and other supporting NGOs have prepared and compiled 
this report for the consideration of UNHRC and OHCHR.  ICHR 
has put forward Kashmir specific recommendations under the 
Chapter 7 ICHR’s Response to 169 the Recommendations.

The Kashmir conflict, ongoing for six decades, requires the 
UNHRC and OHCHR’s immediate and constant attention.  
ICHR, therefore, appeals to take on board this report and 
Kashmir specific recommendations made for the upcoming 
UPR on India at the 21st session of HRC in September 2012.
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The Bridge of Peace
The Chakoti Bridge Connecting the Divided Families
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High Commissioner for Human
Rights Navi Pillay

India has duty to use global influence to
speak out on human rights – UN official

25 March 2009 – A top United Nations official has
hailed India’s vibrant democratic and legal
institutions, while calling on the world’s largest
democracy to repeal “dated and colonial-era” laws
and to speak out about human rights violations,
particularly in its own region.

“I encourage India to speak out on its own, as well
as in concert with others, whenever the human
rights agenda that it cherishes and seeks to pursue
domestically becomes of concern elsewhere,” UN

High Commissioner for Human Rights Navi Pillay said during her two-day visit to
the South Asian nation.

In an address to the National Human Rights Commission in Delhi on Monday, she
urged India “to continue to support freedom and rights wherever they are at stake,
and particularly regarding the alarming situations in its own region, such as those
in Sri Lanka and Myanmar.”

It was the first visit for Ms. Pillay, a national of South Africa whose ancestors hailed
from India, to the country as UN human rights chief. She noted that both countries,
under the leadership of Nelson Mandela and Mahatma Gandhi, were able to “shed
colonialism and the repressive rule of the few.”

Highlighting the gains made by India since its independence, she said that the
strength of India’s democratic and legal institutions, as well as that of a highly
engaged civil society and a free press, “rests on solid foundations.”

She mentioned in particular the role played by the country’s judiciary in enforcing
human rights, providing relief for individuals and ensuring that the Government
honours constitutionally guaranteed rights, as well as “groundbreaking” judgments
by the Supreme Court.

“Yet despite all these gains, the challenges that India faces, as is the case in many
other countries, are manifold,” Ms. Pillay stated. For example, Although India
enjoys an array of laws and institutions designed to combat all forms of
discrimination, religious and caste-based prejudices remain entrenched. In many
states long-standing grievances of minorities, lower castes, or the poor have turned
into violence.

“Of particular concern is caste-based discrimination which is still deplorably
widespread, despite efforts by the Government and the judiciary to eradicate this
practice,” she noted.

In addition, the High Commissioner said India should repeal those dated and
colonial-era laws that breach contemporary international human rights standards.
These range from laws which provide the security forces with excessive emergency
powers, including the Armed Forces Special Powers Act, to laws that criminalize
homosexuality.

“Such legal vestiges of a bygone era are at odds with the vibrant dynamics and
forward thrust of large sectors of the Indian polity.”

Search UN News  GO

Advanced Search

RELATED STORIES

In calls to DR Congo and
Rwanda leaders, Ban voices
concern over M23 renegades

UN peacekeeping mission
concerned by M23 situation in
eastern DR Congo
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death of UN peacekeeper in
eastern DR Congo clashes
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She also emphasized the need to properly investigate hundreds of cases of
disappearances that have been reported in Kashmir “to bring a sense of closure to
the families who for far too long have been awaiting news.”

The High Commissioner’s visit to India followed a five-day mission to neighbouring
Nepal.

News Tracker: past stories on this issue
UN rights chief begins visit to Nepal and India this week

UN News Centre Home Latest Headlines Search News E-Mail News Alerts     

UN Daily News News Focus News Resources Press Releases UN System Links Contact us  Back to Top
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OHCHR Press Release on Navanthem Pillay Visit to India
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Press Statement - Country Mission to India Christof Heyns, United Nations Special Rapporteur on
extrajudicial, summary or arbitrary executions 19 – 30 March 2012

At the invitation of the Government of India, I conducted an official visit to this country from 19 to 30 March 2012. I travelled to
New Delhi, as well as to five States, namely: Gujarat; Kerala; Jammu and Kashmir, where I had meetings in the cities of Jammu
and Srinagar; Assam; and West Bengal.

I am grateful to the Government of India for extending an invitation to my mandate. I am further particularly thankful to the
United Nations Resident Coordinator, Mr. Patrice Coeur-Bizot, and his team, for having facilitated the preparation and conduct of
my mission.

During this country visit, I had the opportunity to meet with Secretaries from the Ministry of External Affairs, the Ministry of
Home Affairs, and the Ministry of Law and Justice, officials from the Ministry of Defence and other Ministries at Union level. At
State level, I met the Lieutenant Governor of Delhi, State Chief Secretaries and other Secretaries; Commissioners, Directors
General and other relevant officers of the Police; and other senior officials. I also visited the Supreme Court, the National Human
Rights Commission and the Assam Human Rights Commission. In addition, I held meetings with the United Nations agencies, as
well as a wide range of domestic and international non-governmental organisations, lawyers, witnesses, and victims and their
families.

My mission focussed in particular on the right to life in the context of the use of force by the police and the armed forces, and on
the possible impact on the right to life of cultural practices.

My provisional conclusions are as follows:

A) General comments

India, often described as the world’s largest democracy, has a Constitution that guarantees a wide range of human rights, and is a
living document, supported by broad public endorsement and enforced by a strong Supreme Court, whose human rights
jurisprudence is respected worldwide. The right to life (article 21 of the Constitution) in particular has been given an extensive
interpretation by the courts.

There is a robust press, and a vibrant and engaged human rights civil society. India has ratified a number of international human
rights instruments, including the International Covenant on Civil and Political Rights.

At the same time India faces many challenges to the realisation of human rights, including movements aimed at separation or
greater local autonomy, Maoist or Naxalite, insurgency, organised crime, and communal organisations opposed to secularism,
plurality and equality. India accommodates a huge diversity in terms of religion, languages and culture, largely in a remarkably
peaceful way.  The state structure is federal in nature.

The challenge to protect, promote and respect the right to life is undeniably a real one. It is of concern however that despite
constitutional guarantees and a robust human rights jurisprudence, extrajudicial killings is a matter of serious concern in India.
However, it is important to emphasise the solution to these issues largely lies within the system itself.

While data available on extrajudicial executions in India is not easy to obtain, in some parts, particularly in conflict areas where
political dialogue has been initiated by the government, or where there has been a concerted shift to move away from such
occurrences, the last couple of years appear to have seen a drop in respect of unlawful killings. This momentum – and the general
commitment to human rights in the country – should now be captured to obliterate the unacceptable levels of deadly violence that
remain, and assume higher moral ground.

While I will make some concrete proposals about changes to be affected, I will also propose a process to be followed to address
this issue.

Annex 2:
Press Statement - Press Statement - Country Mission to India Christof Heyns, United Nations Spe-
cial Rapporteur on extrajudicial, summary or arbitrary executions 19 – 30 March 2012
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India has not hosted many Human Rights Council special procedures. In 2011 it extended an open invitation to special
procedures, and to its credit it admitted, for the first visit under this open invitation, the mandate on extrajudicial, summary and
arbitrary executions, a mandate covering an area in which it faces well-documented challenges. This reflects a commendable
willingness to engage with the issue of unlawful killings in a constructive manner – giving further credence to the view that there
may at the moment be a window of opportunity to take significant and decisive steps forward on this issue.

B) Concerns

I have the following concerns about unlawful killings, both in terms of prevention and accountability:

1. Use of force by State actors

a) Police

There are complaints of use of excessive force by the police against unarmed demonstrators and protestors, with scant adherence
to the principles of proportionality and necessity.

Disproportionate use of force during demonstrations has resulted in over 100 deaths, in 2010 in Jammu and Kashmir, while
elsewhere, such as in New Delhi, many demonstrations occur without bloodshed. I have been told by the police of a few states
that they have recently started using less lethal weapons and other more modern methods of crowd control.

Salutary guidelines laid down by the Supreme Court in the D.K.Basu judgment on arrest, detention and interrogation, many of
which have been incorporated through amendments in the Code of Criminal Procedure, are not sufficiently complied with.  

Significantly, problems concerning excessive and arbitrary use of force by the police are further aggravated by statutory
immunities that restrict accountability.  Section 197 of the Criminal Procedure Code requires prior sanction from the concerned
government before cognizance can be taken of any offence by a public servant for criminal prosecution.

A practice of what is called ‘fake encounters’ has developed in parts of the country. Where this occurs, suspected criminals or
those labelled as terrorists or insurgents, and in some cases people on whose head there is a prize, are shot dead by the police, and
a scene of a shootout is staged. Those killed are then portrayed as the aggressors who had first opened fire and the police escape
legal sanction. According to the National Human Rights Commission (NHRC) 2 965 cases of ‘encounters’ have been reported
between 1993 and 2010, though there is possibly under-reporting.

While the use of ‘encounters’ to eliminate criminals has decreased since the 1990s, it is nevertheless being deployed to target
others.

A seminal case from Andhra Pradesh is currently pending before the Supreme Court wherein the High court had held that in
situations where deaths occur at the hands of police in cases of alleged returning fire, a first information report (FIR) must be
registered, the case investigated and the claim of self-defence by the police proven in a trial before the court. 

In a positive development, the Supreme Court and the NHRC have issued guidelines on the Armed Forces (Special Powers) Act
and on encounters.

b) Custodial deaths

There have been a large number of cases recorded on deaths that have occurred in police as well as judicial custody, often in the
context of torture.  I have been assured by Government representatives that the process of passing the legislation on torture as
proposed by the Select Committee of the Upper House is well under way, which will allow the ratification of the Convention
Against Torture. Needless to say this proposed legislation must be compliant with CAT and must include the mandatory
provisions of training of police, prison cadre and other forces as well as orientation of the judiciary.

c) Armed Forces

The Armed Forces are deployed in so-called ‘disturbed areas’ in the North East and in Jammu and Kashmir.

The Armed Forces (Special Powers) Act (AFSPA) in effect allows the state to override rights in the ‘disturbed areas’ in a much
more intrusive way than would be the case under a state of emergency, since the right to life is in effect suspended, and this is
done without the safeguards applicable to states of emergency. ^

AFSPA – continuously in force since 1958 (different states have their own versions as well) in the North East and since 1990 in
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AFSPA – continuously in force since 1958 (different states have their own versions as well) in the North East and since 1990 in
Jammu and Kashmir – has become a symbol of excessive state power. I have heard extensive evidence of action taken under this
law that resulted in innocent lives being lost, in Jammu and Kashmir and in Assam, where witnesses from neighbouring states
also assembled. This law was described to me as ‘hated’ and a member of a state human rights commission called it ‘draconian’.

A law such as AFSPA has no role to play in a democracy and should be scrapped. The repeal of this law will not only bring
domestic law more in line with international standards, but also send out a powerful message that instead of a military approach
the government is committed to respect for the right to life of all people of the country.

The government-appointed Jeevan Reddy Committee and the Administrative Reform Commission have both called for its repeal;
as have political leaders of states where the Act applies. The NHRC told me during our meeting that they are in favour of its
repeal and that they have commented in their submission to the 2012 UPR that AFSPA often leads to the violation of human
rights. It is therefore difficult to understand how the Supreme Court, which has been so progressive in other areas, also
concerning the right to life, could have ruled in 1997 that AFSPA did not violate the Constitution – although they tried, seemingly
with little success, to mitigate its impact by issuing guidelines on how it is to be implemented.

AFSPA clearly violates International Law.  A number of UN treaty bodies have pronounced it to be in violation of International
Law, namely HRC (1997), CEDAW (2007), CERD (2007) and CESCR (2008). My predecessor has also called for its repeal.

The widespread deployment of the military creates an environment in which the exception becomes the rule, and the use of lethal
force is seen as the primary response to conflict with a concomitant permissive approach in respect of the use of lethal force. This
is also difficult to reconcile in the long run with India’s insistence that it is not engaged in armed conflict.

Accountability is circumvented by invoking AFSPA’s requirement of obtaining prior sanction from the Central government
before any civil prosecutions can be initiated against armed forces personnel. The information received through Right to
Information applications, shows that this immunity provision effectively blocks any prosecution of members of the armed forces.
The Centre has for example never granted sanction for civil prosecution of a member of the armed forces in Jammu and Kashmir.

d) Death penalty

Indian law continues to provide for the death penalty, and in around 100 cases per year this sentence is imposed. However, once
imposed, there seems to be little appetite to execute. The last execution was in 2004, although another execution has just been
stayed at the last minute during the writing of this report.

It is a matter of concern that the death penalty may be imposed for a (seemingly growing) number of crimes that cannot be
regarded as ‘the most serious crimes’ referred to in article 6 of the ICCPR  as internationally understood, namely crimes involving
intentional killing. For example, the death penalty may be imposed for kidnapping for ransom under Sec. 364A IPC and has also
been proposed in the Prevention of Torture Bill and for drug-related offences. I intend to follow up on the concerns expressed that
the categories of capital crimes are being expanded.

The phrase ‘rarest of the rare cases’ (taken from Bachan Singh v State of Punjab) is often used to describe the Indian approach to
the death penalty. However, this may create the wrong impression, since the list of crimes for which this sentence may be
imposed is still much wider than the one provided for under international law. Even if the death penalty is not implemented, those
who had been sentenced to death remain on death row for extraordinarily long periods, while, as one interlocutor put it, ‘they
remain hanging there’.

My attention was drawn to the case of Ravji alias Ram Chandra v. State of Rajasthan (1996) 2 SCC 175, where the Supreme
Court upheld the death sentence and held that circumstances pertaining to the criminal need not be considered, in spite of earlier
authority to the contrary. Subsequently, in seven cases, the Supreme Court invoked the precedent of Ravji Rao’s case to foreclose
inquiry into the circumstances pertaining to the prisoner. A total of 14 prisoners were sentenced to death by the Supreme Court on
the basis of flawed legal reasoning. Out of these 14 prisoners, two – including Ravji – have been executed.  

2) Use of force by non-state actors

a) Terrorists, criminals and others

Deadly violence has been used by Maoists, insurgents, and terrorists. The callous nature in which lives, often of innocent
civilians, are taken by these non-state actors needs to be condemned strongly. The state has a right to defend itself against such
aggression, provided it abides by the international standards in this regard. The state however cannot adopt unlawful or
unconstitutional means or create a vigilante force to counter such violence.
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b) Communal violence

I have heard evidence regarding a number of instances where inter-community violence has occurred, resulting in large-scale loss
of life. In particular I have met with a large number of people who lost relatives during the Gujarat killings of Muslims in 2002
and the Kandhamal killings of Christians in 2007/8, during which between 1200 – 2500 people and between 50 and 100 people,
respectively, were reportedly killed. It is a matter of regret that the Gujarat authorities at the last minute cancelled the meetings
we had scheduled during the mission.

In these cases grave allegations of direct state involvement in the killings has been made; moreover in all cases the state has the
responsibility to protect citizens against such violence.

The phenomenon of mass and targeted communal violence clearly poses a significant threat to the right to life, also because it sets
into motion a cycle of violence that stretches over the years. One of the problems here is that the role of the police and other
agencies of the state in these situations could involve bias against minorities. I will further examine this issue.

A number of people have proposed the introduction of the doctrine of some form of ‘command responsibility’ and ‘superior
responsibility’, in domestic law, to hold culpable persons in positions of political, civil and administrative power and authority,
complicit in the communal violence. I will also examine this matter further.

c)  Traditional practices affecting women

‘Honour’ killings occur where a woman is killed by her family or community because she has exercised her right to choose a
partner, particularly when the partner belongs to a different community, caste or religion. This crime is reportedly on the
ascendance.  It is currently dealt with as murder under the Indian Penal Code.  There have been suggestions that this be dealt with
under a separate piece of legislation so as to highlight the unique nature of such killings.

Dowry deaths occur where a husband or his relatives are dissatisfied by the amount of dowry brought by the wife, and cause her
death.  Special legal provisions have been enacted to punish this crime in the Indian Evidence Act. The unnatural death of a wife
within seven years of marriage, under suspicious circumstances, including burning or other bodily injuries, and where she is
known to have been harassed and treated cruelly  by her husband or his relatives on account of dowry,  creates a presumption that
a dowry death has been committed by the husband or his relatives.

The branding of elderly and single women as witches, while largely associated with tribal areas is no longer confined to these
regions. Property reasons often underlie these killings.

This is a difficult area for any state to address. While accountability and punishment is important in the context of the above
gender-based killings, it is not clear that increasing the punishment, however severe, will lead to prevention. Ensuring certainty of
conviction and some form of consequence to establish the norm seems to be more important. This is often difficult for a host of
reasons, including the fact that there is general social sanction for the crime, and the police often do not address these killings as
crimes. The values at stake are often viewed as more important than life itself. A change in the values themselves is therefore
required, a task for which an institution such as the NHRC should be eminently suited.

3) Systemic challenges

a) Justice delayed is justice denied

The complaint is widely raised that the wheels of justice, when they turn, often do so too slowly. Legal proceedings drift for
years, while the alleged perpetrators are out on bail and back in the community. The Nanavati Commission of Inquiry in Gujarat
has now taken 10 years without any concrete results. This is exacerbated by the symbolic importance of the events that are being
investigated, and inevitably the conclusion will be drawn that this is not a matter of priority. Similarly, the Supreme Court in 2006
issued a directive for the establishment of Police Complaints Authorities, but in many cases this has not been done.

b) Perpetrators receive awards

Many of the people I interviewed whose family members had been killed, pointed out that the alleged perpetrators, belonging to
the police or the armed forces, have been awarded out of turn promotions, or have in other ways been rewarded.

c) Compensation instead of prosecution

While in some cases of custodial death and death due to excessive use of force compensation is paid by the state, criminal
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While in some cases of custodial death and death due to excessive use of force compensation is paid by the state, criminal
investigation and prosecution against the perpetrators is rarely initiated. Consequently few if any are punished for violating the
right to life. This is also a manifestation of a military as opposed to a rights based approach. It blunts the deterrent effect of the
law and encourages impunity.

d) Burden on the victim

The burden of initiating civil, criminal or writ proceedings in cases of custodial deaths or ‘encounter’ killings, for compensation
or securing accountability and punishment, is placed on the victim’s family. Their marginalised and vulnerable status cripples
their ability to secure accountability for the violation of the right to life.

e) Form over substance  

Standards such as the Supreme Court and NHRC guidelines mentioned above are often not followed in practice. On most
occasions, where the alleged accused are men in uniform, belonging to the police or the armed forces, registration of First
Information Reports (FIR) is refused, further deterring access to justice. In case of ‘encounter’ killings, the police lodge the FIR
under Sec. 301 IPC, for attempt to murder, naming the deceased as the accused and close the case. Families are also unable to
access and secure autopsy reports. Laws and policies are mostly in place, but they are not implemented.

f) Statutory immunities and good faith clause

The statutory provisions of requirement of prior sanction, for a Court to take cognizance of offences committed by public
servants, including the police and armed forces, while discharging official duty, coupled with the presumption of good faith for
acts done, effectively renders them immune from criminal prosecution.

g) Marginalised groups

Groups such as the dalits and the adivasis are particularly vulnerable, also in respect of the right to life. The increased targeting of
‘right to information’ activists and human rights defenders by land, forest and mining interest groups has also been reported to
me.

h) Witness and victim protection

The lack of a systematic witness and victim protection system places them at risk, and leads to impunity.

4. The role of the human rights institutions

The National Human Rights Commission has a proud record and has a critical role to play in the protection of the right to life,
especially with reference to ensuring strict compliance with its Guidelines on Encounter Killings.

The NHRC presently seems, from my interaction with them, to be taking a largely legalistic and deferential approach. During our
discussions the approach on a number of points was that there are laws in place to deal with matters, and nothing more is
required.

The state human rights institutions inspire little confidence. The Manipur Human Rights Commission was for all practical
purposes closed after it challenged abuse of power by the police. A member of another state commission told me the commission
was ‘subordinate’ to the government – there was not even pretence of independence. In West-Bengal, NGOs showed me how the
number of cases they refer to the Commission has dropped to zero for 2012, because it serves no purpose.

The fact that lodging a complaint with a state commission blocks access to the NHRC raises the question whether their presence
helps or hinders complainants.

C) Conclusions

There is reason for serious concern about extrajudicial executions. The National Human Rights Commission has on occasion said
‘extrajudicial executions have become virtually a part of state policy’. The position may have improved in some respects, but has
not been resolved, and the legacy of the past is bound to continue into the future.

To a large extent the required structures to decrease extrajudicial executions are already in place. The steps to be taken have also
by and large been identified within the system. What is required is a concerted and systematic effort by the state, civil society and
all others concerned to eradicate its occurrence. In this process some of the best practices that are already followed in the country
should be used as models for reform elsewhere. I have been impressed, for example, by the measures taken in Kerala State to
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should be used as models for reform elsewhere. I have been impressed, for example, by the measures taken in Kerala State to
make the police force more responsive to the needs of the public.

Impunity for extrajudicial executions is the central problem. This gives perpetrators a free reign, and leaves victims in a situation
where they either are left helpless, or have to retaliate. The obstacles to accountability that are in place – in particular the need for
prior sanction of prosecutions – should be removed.

Women and minorities – religious minorities, as well as dalits and adivasis – as well as human rights defenders, including right to
information activists, are especially at risk, and their protection deserves special measures.

Almost everyone interviewed said that the courts, and the Supreme Court in particular, play a central role in the fight against
unlawful killings. The same applies to the role of the media. I was also struck by the level of expertise and responsibility in civil
society.

It is evident that the killings of people take place in the context of other abuses, such as torture and enforced disappearances.
Preventing these other abuses can under some circumstances prevent the taking of life.

It is clear that in general the underlying causes of some of the violence need to be addressed, including the levels of development
of those who are currently using force to oppose state policies. Andhra Pradesh was mentioned to me as an example in this regard.

There is a strong need for victims to speak about their experiences. A large number of the almost 200 victims who made
presentations to me emphasised the need to know the truth, and to ‘clear the names’ of their loved ones who had been killed in
‘fake encounters’. However, a credible national process will have far greater legitimacy in this regard than an international one.
Some form of – internal – transformative justice is called for. In Jammu and Kashmir the Chief Minister called for a truth and
reconciliation commission. It must be underscored that justice for the victims, accountability and punishment of the perpetrators,
that is a real end to impunity for extrajudicial executions, enforced disappearances and torture, are essential elements of any such
process.

A public commitment to the eradication of the phenomenon of unlawful killings is needed. In this context it could be valuable to
highlight to the public and to those in the structures of the State the historical and global role the country has played in promoting
non-violence worldwide, including non-violent demonstrations, and the fact that extrajudicial executions is its opposite. A
Commission of Inquiry, drawing on some of the outstanding jurists and other figures that the country has produced, can play this
role.

There should be a special focus on the areas of the country where specific forms of unlawful killings take place. In some instances
some form of transitional justice may be required, to ensure justice to the victims, break the cycle of violence, and to symbolize a
new beginning.

Specific and targeted attention should be given to the following issues: challenging the general culture of impunity; addressing the
practice of ‘fake encounters’, to ensure that it is rooted out; and ensuring that swift and decisive action, with concrete outcomes, is
taken when there are mass targeted killings. The Commission has to be required to complete its work within a reasonably short
period of time, also to demonstrate that a new approach is being followed. In this respect it will be useful to look at possible
lessons to be learned from the recent appointment of a judge to investigate extrajudicial executions in Gujarat, which at this stage
appears to be a positive development.

D) Provisional recommendations

1. A credible Commission of Inquiry that inspires the confidence of the people, into extrajudicial executions in
India should be appointed by the Government which also serves a transitional justice role. The Commission
should investigate allegations concerning past violations, propose where relevant measures to deal with those, and
work out a plan of action for the future to eradicate practices of extrajudicial executions. The Commission must
submit recommendations on legal reform, and the reform of state structures, security apparatus and processes that
encourage impunity.

Without waiting for the Commission, the following steps should be taken as a matter of priority:

2. Ratification of the following international instruments should take place without further delay: Convention
Against Torture; OP-CAT; and the Convention on Enforced Disappearances.
Ratification of the following instruments should be considered: The two Optional Protocols to the ICCPR;
Optional Protocol to CEDAW; Rome Statute of the International Criminal Court; and the two Optional Protocols
to the Geneva Conventions.
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to the Geneva Conventions.

3. Repeal the Armed Forces (Special Powers) Act, 1958 and the Jammu and Kashmir Armed Forces Special
Powers Act, 1990. To tie this to the announcement of the Commission mentioned above will send a powerful
signal about the State’s commitment to a new dispensation.

4. Repeal the following laws or bring them otherwise into conformity with the applicable international standards,
including the Code of Conduct for Law Enforcement Officials, the Basic Principles on the Use of Force and the
Basic Principles on Extrajudicial Executions: Jammu and Kashmir Public Safety Act; Jammu and Kashmir
Disturbed Areas Act, 2005; Section 197 of the Code of Criminal Procedure Act; provisions of Unlawful Activities
Prevention Act, 1967; and the Chhattisgarh Special Public Security Act 2005;

5. Enact the Prevention of Torture Bill, along the lines of the amendments proposed by the Select Committee of
the Upper House of Parliament (Rajya Sabha) ensuring its compliance with CAT.

6. There should be regular review and monitoring of the status of implementation of the directives of the Supreme
Court and the NHRC guidelines on arrest, custodial violence, encounter killings and custodial death. In particular,
the establishment of the independent Police Complaints Authorities by the States should now be made a priority.

7. To counter impunity for extrajudicial executions, where the police cause the death of a person in an ‘encounter’,
there must be mandatory registration of FIR under Sec.302 IPC against the police and there must be an
independent investigation of the same. Whether the police acted in self-defence or committed culpable homicide is
to be decided by the competent court.

8. Families of victims should have full and easy access to autopsy reports, death certificates and other relevant
documentation to allow them to proceed with their lives.

9. The practice of inviting UN special procedures should be continued, especially in areas where international
concern has been expressed, such as torture, counter-terrorism measures, and minority rights.

10. Increased sensitizations and orientation programmes in respect of gender-based killings, ‘honour’ killings,
dowry deaths and witch killings should be undertaken, both for the police, judiciary and public especially in the
areas of the country that most affected.

11. An effective witness and victim protection programme should be established.

12. The National Human Rights Commission should be given the mandate to investigate the actions of the Armed
Forces, and there should not be a year cut-off date on the cases they can consider. The Commission should
develop a strategy to enhance its contribution towards protecting the right to life which goes beyond mere
references to laws and procedures, and focuses on actual impact. The NHRC should undertake a review of
compliance with its guidelines on ‘encounter’ killings, and whether their guidelines work in practice. They should
also issue guidelines on inquests and autopsies. The independence and working of state human rights commissions
should be reviewed.

13. Place a moratorium on the death penalty in accordance with General Assembly resolution 65/206.
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Statement of the Special Rapporteur on the situation of human rights defenders, Margaret
Sekaggya, as she concludes her visit to India

NEW DELHI, 21 January 2011 – From 10 to 21 January 2011, I carried out a fact-finding mission to assess the situation of
human rights defenders in India, and traveled to New Delhi, Bhubaneshwar (Orissa), Kolkata (West Bengal), Guwahati (Assam),
Ahmedabad (Gujarat), Jammu and Srinagar (Jammu and Kashmir).

I met with the Foreign Secretary; the Union Home Secretary; the Additional Secretary (International Organisations and
Environment Diplomacy); the Joint Secretary (Human Rights), Ministry for Home Affairs; the State Chief Secretary, State Home
Secretary and Director-General of Police in states visited; the Chairperson of the National Human Rights Commission; Members
of the Statutory Full Commission; Chairpersons and Members of State Human Rights Commissions; and Judges from the High
Court in Delhi. However, I regret I was unable to meet the Prime Minister, nor with members of the Parliament.

I met as well with members of the diplomatic community and United Nations agencies in the capital. Finally, throughout my
mission, I met a very wide and diverse segment of the civil society through national and regional consultations.

I thank very much the Government of India for extending an invitation to me and for its exemplary cooperation throughout the
mission. I further want to thank all human rights defenders with whom I had meetings, some of whom had to travel long distances
to meet me. Finally, I want to express my appreciation to the Office of the United Nations Resident Coordinator in India for its
invaluable support in preparation of and during the mission.

While I must now take some time to review and analyse the considerable amount of information I have received, and to follow up
on further exchanges of information with the Government, human rights defenders and other stakeholders, I would like to provide
a few preliminary observations and recommendations.

I first want to commend the Government for opening its doors to my mandate. Previous requests to visit India were made by my
predecessor in 2002, 2003 and 2004. This is an important development, and I hope that the invitation requests of other Special
Procedures mandate-holders will be similarly honoured in the near future.

I further commend the Government for enabling me to visit five states, which assisted me in gaining a clear understanding of the
local specificities in which human rights defenders work. Given the duration of the mission and the size of the country, I regret I
could not access all parts of the country, but I invite those who wish to do so to provide me with information now or in the near
future.

I note with satisfaction that India has a comprehensive and progressive legal framework which guarantees human rights and
fundamental freedoms, as enshrined, inter alia, in the Constitution, the Protection of Human Rights Act, the Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act, and the Right to Information Act. I welcome the commitment expressed by
Indian authorities to uphold human rights.

I further welcome the draft Bill on the Prevention of Torture with a view to ratifying the Convention Against Torture in the near
future.

Besides the National Human Rights Commission and existing State-level Human Rights Commissions, I note the existence of a
wide range of Statutory Commissions mandated to promote and protect the rights of, inter alia, women, children, scheduled castes
and scheduled tribes.

However, despite the aforementioned laws aimed at promoting and protecting human rights, I note widespread deficiencies in
their full implementation at both central and state levels, adversely affecting the work and safety of human rights defenders.
Similarly, I have observed the need for the National and existing State Human Rights Commissions to do much more to ensure a
safe and conducive environment for human rights defenders throughout the country.

Throughout my mission, I heard numerous testimonies about male and female human rights defenders, and their families, who
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Throughout my mission, I heard numerous testimonies about male and female human rights defenders, and their families, who
have been killed, tortured, ill-treated, disappeared, threatened, arbitrarily arrested and detained, falsely charged, under
surveillance, forcibly displaced, or their offices raided and files stolen, because of their legitimate work in upholding human
rights and fundamental freedoms.

These violations are commonly attributed to law enforcement authorities; however, they have reportedly also shown collusion
and/or complaisance with abuses committed by private actors against defenders. Armed groups have also harassed human rights
defenders in some instances.

In the context of India’s economic policies, defenders engaged in denouncing development projects that threaten or destroy the
land, natural resources and livelihood of their community or of other communities, have been targeted by State agents and private
actors, and are particularly vulnerable.

I am particularly concerned at the plight of human rights defenders working for the rights of marginalized people, i.e. Dalits,
Adavasis (tribals) religious minorities and sexual minorities, who face particular risks and ostracism because of their activities.
Collectivities striving for their rights have in fact been victimized.

Women human rights defenders, who are often at the forefront of the promotion and protection of human rights, are also at
particular risk of persecution.

Right To Information (RTI) activists, who may be ordinary citizens, have increasingly been targeted for, among others, exposing
human rights violations and poor governance, including corruption of officials.

Other defenders targeted include those defending women’s and child rights, fighting impunity for past human rights violations,
seeking accountability for communal pogroms, upholding the rights of political prisoners, journalists, lawyers, labour activists,
humanitarian workers, and church workers. Defenders operating in rural areas are often more vulnerable.

While I acknowledge the security challenges faced by the country, I am deeply concerned about the arbitrary application of
security laws at the national and state levels (in Jammu and Kashmir and in the North-East of India), most notably the Public
Safety Act and the Armed Forces Special Powers Act, the Jammu and Kashmir Public Safety Act and the Unlawful Activities
Prevention Act, which direly affects the work of human rights defenders.

I am troubled by the branding and stigmatization of human rights defenders, who are labeled as “naxalites (Maoists)”, “terrorists”,
“militants”, “insurgents”, “anti-nationalists”, “members of underground”. Defenders on the ground, including journalists, who
report on violations by State and non-State actors in areas affected by insurgency are targeted by both sides.

Freedom of movement of defenders has also been restricted under these security laws; for instance, applications of passport or
renewal have been denied, as well as access for defenders to victims in some areas.

Illegitimate restrictions to freedom of peaceful assembly were also brought to my attention: for example, I was informed of
instances of protests in support of a human rights defender in detention which were not allowed to take place.

Finally, I am concerned about the amendment to the Foreign Contribution Regulations Act which provides that non-governmental
organisations must reapply every five years for the review of their status by the Ministry of Home Affairs in order to receive
foreign funding. Such a provision may be used to censor non-governmental organisations which are critical of Government’s
policies.

In view of the above, the space for civil society is contracted.

Although the judiciary is the primary avenue for legal redress, I have observed that its functioning is hampered by backlog and
significant delays in administrating cases of human rights violations.

The National Human Rights Commission and the existing State Human Rights Commissions is an important additional avenue
where human rights defenders can seek redress. However, all the defenders I met during the mission voiced their disappointment
and mistrust in the current functioning of these institutions. They have submitted complaints related to human rights violations to
the Commissions, but reportedly their cases were either hardly taken up, or the investigation, often after a significant period of
delay, concluded that no violations occurred. Their main concern lies in the fact that the investigations into their cases are
conducted by the police, which in many cases are the perpetrators of the alleged violations. While I welcome the establishment of
a human rights defenders focal point within the National Human Rights Commission, I regret that it was not given sufficient
prominence within the Commission.
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Based on the above, I wish to make the following preliminary recommendations:

To the Central and State Governments:

The Prime Minister and the Chief Secretaries should publicly acknowledge the importance and legitimacy of the work of
human rights defenders, i.e. anyone who “individually and in association with others, […] promote[s] and […] strive[s]
for the protection and realization of human rights and fundamental freedoms at the national and international levels “
(article 1 of the Declaration on Human Rights Defenders, A/RES/53/144). Specific attention must be given to human
rights defenders who face particular risks (as identified above).

Security forces should be clearly instructed to respect the work  and the rights and fundamental freedoms of human rights
defenders, especially human rights defenders who face particular risks (as identified above).

Sensitization training to security forces on the role and activities of human rights defenders should be delivered, with
technical advice and assistance from relevant UN entities, non-governmental organizations and other partners.

Prompt and impartial investigations on violations committed against human rights defenders should be conducted, and
perpetrators should be prosecuted.

The Supreme Court judgment on police reform should be fully implemented in line with international standards, in
particular at the State level.

Full implementation of laws and policies which guarantee human rights and fundamental freedoms of human rights
defenders should be ensured.

A law on the protection of human rights defenders developed in full and meaningful consultation with civil society and on
the basis of technical advice from relevant UN entities should be enacted.

The Foreign Contribution Regulation Act should be critically reviewed.

The Draft Bill on Prevention Against Torture should be adopted without further delay.

The Optional Protocol to the Convention on the Elimination of all forms of Discrimination Against Women should be
ratified. The ratification of the complaints procedure will provide women human rights defenders an opportunity to access
another procedure to address any violations of rights under the Convention.

The Armed Forces Special Powers Act and the Public Safety Act should be repealed and application of other security laws
which adversely affect the work and safety of human rights defenders should be reviewed.

The functioning of the National Human Rights Commission should be reviewed with a view to strengthening the
Commission by, inter alia: broadening the selection criteria for the appointment of the Chairperson; diversifying the
composition of the Commission; extending the one-year limitation clause; establishing an independent committee in
charge of investigating complaints filed; elevating the status of the human rights defenders focal point by appointing a
Commissioner. The Protection of Human Rights Act should be amended as necessary in full and meaningful consultation
with civil society.

State Human Rights Commissions should be established in states where such commissions are not yet in existence
without further delay.

Central and State Governments should continue collaborating with Special Procedures of the Human Rights Council,
including by extending invitations for country visits.

To National and existing State Human Rights Commissions:

The supportive role of the commissions for human rights defenders should be strengthened by inter alia, conducting
regular regional visits; meeting human rights defenders in difficulty or at risk; and undertaking trial observations of cases
of human rights defenders wherever appropriate.

The visibility of the commissions should be ensured through regular and proactive engagement with civil society and the
media.
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A toll-free 24-hour emergency hotline for human rights defenders should be established.

The commissions should monitor the full implementation of recommendations made by UN human rights mechanisms,
including Special Procedures mandate-holders, Treaty Bodies, and the Universal Periodic Review.

To the judiciary:

In the absence of a witnesses and victims protection Act, the judiciary should take measures to ensure the protection of
human rights defenders at risk, witnesses and victims.

The judiciary should ensure better utilization of suo motu whenever cases of violation against human rights defenders
arise.

The importance of the role of human rights defenders in the vibrant and active functioning of the judiciary should be
recognised.

To human rights defenders

Platforms or networks aimed at protecting defenders and facilitating dialogue should be devised or strengthened.

Defenders should better acquaint themselves with the Declaration on Human Rights Defenders.

Efforts should be made to continue making full use of United Nations Special Procedures and other international human
rights mechanisms when reporting on human rights violations.

To the international community and donors

The European Union Guidelines on Human Rights Defenders and local strategies on India should be implemented on a
systematic basis.

The situation of human rights defenders, in particular the most targeted and vulnerable ones, should be continually
monitored, and support for their work should be expressed through, inter alia, interventions before central and state
institutions.

Efforts should be intensified in empowering civil society.

To all stakeholders:

The Declaration on Human Rights Defenders should be translated in main local languages, and disseminated widely.

Efforts should be continued to raise civic awareness among the general public, and the spirit of dialogue and cooperation
in society fostered.

I will present my full report with final conclusions and recommendations to the UN Human Rights Council in March 2012.
***

ENDS

Margaret Sekaggya, a lawyer from Uganda, was appointed Special Rapporteur in March 2008 by the UN Human Rights Council.
She is independent from any Government and serves in her individual capacity.

 Website of the Special Rapporteur on the situation of human rights defenders:
http://www2.ohchr.org/english/issues/defenders/index.htm

OHCHR Country Page – India :  
http://www.ohchr.org/EN/Countries/AsiaRegion/Pages/INIndex.aspx

For further information and media enquiries, please contact: 
In Geneva: Ms. Dolores Infante-Canibano (Tel: + 41 22 917 9730 / Email: dinfante@ohchr.org).
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Kashmir

 European Parliament resolution of 10 July 2008 on allegations of mass graves in Indian-administered
Kashmir

The European Parliament ,

–   having regard to the reports of its ad hoc delegation visits to Kashmir from 8 to 11 December 2003 and from 20 to 24
June 2004,

–   having regard to its resolution of 18 May 2006 on the Annual Report on Human Rights in the World 2005 and the EU's
policy on the matter (1) ,

–   having regard to its resolution of 24 May 2007 regarding the present situation and future prospects of Kashmir (2) ,

–   having regard to Rule 115(5) of its Rules of Procedure,

A.   whereas it is reported that hundreds of unidentified graves have been discovered since 2006 in Jammu and Kashmir
and whereas at least 940 bodies have reportedly been found in 18 villages in the Uri district alone,

B.   whereas the Srinagar-based Association of the Parents of Disappeared Persons (APDP) issued a report on 29 March
2008 indicating the existence of multiple graves in localities which, because of their proximity to the Line of Control with
Pakistan, are not accessible without the specific permission of the security forces,

C.   whereas, according to human rights organisations, it cannot be excluded that the grave sites contain the remains of
victims of unlawful killings, enforced disappearances, torture and other abuses which have occurred in the context of armed
conflict persisting in Jammu and Kashmir since 1989,

D.   whereas estimates of the number of persons having gone missing since 1989 vary greatly, with associations of families
of victims speaking of more than 8 000 and government authorities claiming fewer than 4 000,

E.   whereas a state police report of 2006 confirmed the deaths in custody of 331 persons and 111 enforced disappearances
following detention since 1989,

F.   whereas allegations of human rights violations continue despite the Government of India's commitment in September
2005 not to tolerate human rights violations in Jammu and Kashmir any longer,

G.   whereas Parvez Imroz, an award-winning human rights lawyer, president of the Jammu and Kashmir Coalition of Civil
Society and founder of the APDP, survived an armed attack on 30 June 2008 in Srinagar by alleged security forces
members, and whereas other members of the International Tribunal on Human Rights and Justice in Kashmir, which is
being facilitated by the APDP, have reportedly been harassed,

1.  Calls on the Government of India urgently to ensure independent and impartial investigations are undertaken into all
suspected sites of mass graves in Jammu and Kashmir and, as an immediate first step, to secure the grave sites in order to
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preserve the evidence;

2.  Calls on the Commission to offer financial and technical assistance to the Indian Government in the context of the
Stability Instrument for such thorough investigations and possible further conflict resolution measures in Kashmir;

3.  Calls on the Member States to address the issue in the forthcoming dialogue on human rights, which is to take place in
the second half of 2008;

4.  Expresses its concern for the safety of Parvez Imroz and other human rights activists who are investigating the unmarked
graves and other allegations of human rights abuses in Jammu and Kashmir, and calls on the Indian authorities to ensure
their protection and allow them to operate without fear of harassment and violence; urges the authorities to conduct a
prompt and impartial investigation into the attack on Parvez Imroz, to make the results public and to bring those responsible
to justice;

5.  Reiterates its call on the Indian Government and the state authorities to investigate all allegations of enforced
disappearances; urges jurisdiction for all cases in which military, security or law-enforcement agents are suspected of being
involved to be assigned to a civilian prosecutor's office, and a single public database of all persons who have gone missing
and all bodies that have been recovered to be created; calls on Member States to facilitate and support all possible
cooperation between the Indian and Pakistani Governments in relation to this investigation;

6.  Calls on the state authorities to ensure that all detention procedures meet the minimum requirements of international
legal standards, proper treatment, registration and prosecution, prompt access to family members, to lawyers and to
independent courts, as well as accountability for any violation of such procedures;

7.  Strongly condemns the unlawful killings, enforced disappearances, torture, rape and other human rights abuses which
have occurred in Jammu and Kashmir since the beginning of the armed conflict in 1989; insists that the families of the
victims be granted full reparation;

8.  Calls on all governments to ratify the Rome Statute of the International Criminal Court, to ratify and implement without
reservation the UN Convention for the Protection of All Persons from Enforced Disappearance, and, pursuant to Articles 31
and 32 of that Convention, to declare that they recognise the competence of the Committee on Enforced Disappearances;

9.  Calls for full access to be granted to both sides of the Line of Control for the UN Special Rapporteurs under the terms of
reference of the UN Special Procedures, notably the Special Rapporteurs on Torture and on Extrajudicial, Summary or
Arbitrary Executions and the UN Working Group on Enforced or Involuntary Disappearances;

10.  Calls again on the Lok Sabha to amend the Human Rights Protection Act in order to allow the National Human Rights
Commission to investigate independently allegations of abuse by members of the armed forces;

11.  Instructs its President to forward this resolution to the Council, the Commission, the government and parliament of India,
the government and parliament of the Islamic Republic of Pakistan, the government and parliament of the State of Jammu
and Kashmir and the UN Secretary-General.

(1) OJ C 297 E, 7.12.2006, p.341.
(2) OJ C 102 E, 24.4.2008, p.468.

Last updated: 31 March 2009 Legal notice
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P6_TA(2007)0214

Kashmir: present situation and future prospects 
European Parliament resolution of 24 May 2007 on Kashmir: present situation and future 
prospects (2005/2242(INI))

1. Stresses that India, Pakistan and China (to which Pakistan ceded the Trans-Karakoram Tract 
in 1963) are important EU partners, the first enjoying strategic partnership status; believes 
that a resolution of the continuing conflict along the LoC can best be achieved jointly by a 
constant engagement between the governments of India and Pakistan, involving the peoples 
of all parts of the former princely state; nevertheless thinks that the EU may have something 
to offer based on past experience of successful conflict resolution in a multi-ethnic, 
multinational, multi-faith context; therefore offers the present resolution and any meetings 
that may come out of it as part of a shared experience from which the EU can also learn; 
reiterates the importance of continued EU support to both India and Pakistan as they 
implement the 2004 peace process;

10. Believes that the EU's respect for regional identities and efforts to ensure that its own 
decisions are taken at the most appropriate administrative level (i.e. closest to those affected) 
are relevant to the aspirations of the Kashmiri people for devolved decision, making structures 
and recognition of their unique cultural identity; 

Political situation: the aspirations of the people

11. Commends and supports India and Pakistan on the peace moves currently under way, and 
welcomes the fact that bilateral talks, put on hold for three months after the July 2006 
bombings in Mumbai, have re-started; stresses the need for the region, the EU and the 
international community to support the current bilateral talks and for a further strengthening 
of exchanges about conflict resolution, thereby ensuring a prosperous future for the people of 
Jammu and Kashmir and its neighbours, and for finding a solution to the Kashmir dispute 
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which is acceptable to all the parties;

12. Calls on the European Union to support the involvement of local civil society in the peace 
process and, above all, to sustain people-to-people projects in order to promote dialogue and 
collaboration among Pakistani, Indian and Kashmiri NGOs;

14. Draws attention to the fact that ordinary Kashmiris, by virtue of the humanitarian situation 
after the earthquake, are now benefiting progressively from the peace process, through the 
exchanges taking place and the political commitment by both the Indian and Pakistani 
Governments to the free movement of people, goods and services (albeit still limited) across 
the LoC; calls for renewed efforts to enable all Kashmiris, irrespective of political affiliation, 
to become intimately involved in the modalities of the peace process and CBMs;

29. Deplores documented human rights violations by the armed forces of India, especially if the 
incidents of killing and rape continue in an atmosphere of impunity; notes with concern that 
the NHRC has no power under its statutes to investigate human rights abuses perpetrated by 
the Indian security forces; is nevertheless encouraged by the NHRC's recommendation – 
which is being observed – that the army nominate senior military officers to oversee the 
implementation of fundamental human rights and the rule of law in their military units; notes 
the commitment given by the government of India in September 2005 that human rights 
violations will not be tolerated; and urges the Lok Sabha to consider amending the Human 
Rights Protection Act in order to allow the NHRC to investigate independently allegations of 
abuse by members of the armed forces;

30. Stresses the risk of maintaining the death penalty in a complex political situation, such as the 
Kashmir dispute, where the right to a fair trial does not appear to be guaranteed; notes with 
concern that South Asia continues to have a poor record with regard to the death penalty and 
deeply regrets that both the Indian and the Pakistani Governments are in favour of its 
retention; welcomes the fact that key abolitionist voices in the region include President Kalam 
and the newly appointed Chief Justice to the Supreme Court in India; welcomes UN Human 
Rights Resolution 2005/59 on the question of the death penalty and reaffirms the EU's human 
rights guidelines on the death penalty; urges India and Pakistan to consider acceding to the 
Second Optional Protocol to the ICCPR, and similar regional instruments with a view to 
introducing a moratorium on the death penalty, and to move towards complete abolition; 

31. Welcomes in this context declarations by Prime Minister Singh calling for "zero tolerance for 
human rights violations" in Kashmir, and calls on the Indian Government to put an end to all 
practices of extrajudicial killings, "disappearances", torture and arbitrary detentions in Jammu 
and Kashmir;

32. Notes that widespread impunity both encourages and facilitates further human rights abuses 
across the State; calls on India and the State Government of Jammu and Kashmir to repeal all 
legal provisions providing effective immunity to members of the armed forces and to 
establish an independent and impartial commission of inquiry into serious violations of 
international human rights and humanitarian law by Indian security forces since the beginning 
of the conflict;

33. Urges the governments of India and Pakistan to allow international human rights 
organisations (such as Freedom House, Amnesty International and Human Rights Watch) 
immediate and unrestricted access to all parts of the former princely state in order to 
investigate the human rights situation there and to compile regular independent reports on 
this; urges both governments to commit themselves publicly to full cooperation with such 
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international human rights organisations;

44. Emphasises that, in order to create an atmosphere of confidence and goodwill in the region, it 
is vital to remove all obstructions and hindrances so that all Kashmiris may travel freely to the 
entire state of Jammu and Kashmir;

47. Believes it is vital to increase the frequency of cross-LoC exchanges at all levels of civil 
society and across all walks of life; suggests that exchange programmes be created between 
law associations, schools and universities, including a common University with a campus on 
either side of the divide; to help reduce levels of mutual suspicion between the armies on 
either side, suggests that military-to-military dialogue be initiated;

49. Recommends that consideration be given to the establishment of a joint India-Pakistan 
monitoring cell for the sharing of data on weather patterns and seismic activity in order to 
provide early warning of natural disasters originating on either side of the LoC;

51. Encourages EU businesses to recognise the investment and tourism potential of all of 
Kashmir, and in particular the existence of a highly motivated workforce; suggests that 
European businesses might enter into joint ventures with local companies and that investment 
insurance schemes be created to boost investor confidence; calls on all parties to support and 
facilitate the representation of the respective chambers of commerce at international trade 
fairs in the European Union in order to allow them to promote their products for export;

53. Notes that India is the single largest beneficiary of the Generalised System of Preferences 
scheme (GSP); urges the Commission automatically to revisit the GSP+ scheme, and other 
appropriate trade measures, in the immediate aftermath of large-scale natural disasters, such 
as earthquakes; welcomes the commitment given by all South Asian states within the South 
Asian Association for Regional Cooperation (SAARC) to work effectively towards making 
the South Asia Free Trade Agreement a political and economic reality which will maximise 
the benefits for four parts of Jammu and Kashmir, and calls on the Government of Pakistan to 
end the "positive list" system; notes positively that, although trade between the two countries 
has fluctuated over the past decade, the overall level of official trade between India and 
Pakistan has increased from USD 180 million in 1996 to USD 602 million in 2005 and, given 
that the high level of informal trade indicates the latent trading potential between them, that 
this trend has the potential to continue and should be encouraged;

64. Notes with satisfaction the funds released by the Commission for urgent relief operations for 
the earthquake victims in AJK and Pakistan; however, urges the Humanitarian Commissioner 
for Development and Humanitarian Aid to  accede to the request of the Prime Minister of AJK 
to release further funds for rehabilitation and reconstruction purposes that will go a long way 
towards removing the after-effects of this human disaster;
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EUROPEAN PARLIAMENT 
Committee on Foreign Affairs 

 
 

Brussels, 27 July 2004 
 
 
 
 

REPORT OF AD HOC DELEGATION VISITS TO KASHMIR 
(8-11 DECEMBER 2003 AND 20-24 JUNE 2004) 

 
 
Introduction 
 
As part of the European Parliament's contribution to helping shape EU policy on the 
Kashmir issue, the Committee on Foreign Affairs, Human Rights, Common Security and 
Defence Policy decided to send a delegation to both parts of Kashmir, and to the 
respective national capitals of Pakistan and India.  The delegation's objective was to meet 
with a wide spectrum of political and public opinion, to learn their views on current 
developments and hopes for the future, and to see the situation on the ground at first-
hand.   
 
For timetabling and logistical reasons, it was decided that the visit to the two sides 
(Islamabad and Pakistan-administered Kashmir (known as Azaad Jammu and Kashmir - 
AJK - on the Pakistan side) -, and to New Delhi and Jammu and Kashmir - Indian-
administered Kashmir, would have to take place separately.  The first visit took place 
from 8-11 December 2003; the second, originally planned for the spring of 2004 was 
delayed because of the elections which were unexpectedly called in India, and finally 
took place from 20-25 June 2004.  It was stressed throughout the preparatory phases that 
the two delegation visits should be undertaken by the same Members - which, with one 
exception, was the case - and that the two visits should aim to follow similar programmes 
in order to ensure continuity and for a balanced comparison to be made. 
 
The delegation was led by John Walls Cushnahan, and in December 2003 included Bob 
van den Bos, David Bowe, Glyn Ford, Jas Gawronski, Reinhold Messner and Luisa 
Morgantini.  In June 2004,  Mr Per Gahrton replaced Mr Messner, who had left the EP 
earlier this year.  Mr Gawronski was unable to participate. 
 
The report before you is divided into four parts: 
I. a brief history of the Kashmir conflict 
II. a summary of recent events 
III a brief account of the two visits made by the EP's delegations 
IV. a separate list of recommendations emerging from the visits. 
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I.  A Brief History of the Conflict 
 
1. Kashmir is an amalgamation of five regions: Jammu, Ladakh, Baltisan, Gilgit and 

the Kashmir Valley.  Each region has a culture and population made up of Hindus, 
Muslims and Buddhists, with a total population of approximately 12m.   

 
 Even before India and Pakistan became independent from Britain in August 1947, 

the territory of Kashmir had already been greatly contested.  In the period between 
1947 and 1972 Pakistan fought three wars with Kashmir as the main battleground.  
Ever since then, Kashmir has been divided up, with India and Pakistan occupying 
most of it and China a small portion.  Both India and Pakistan claim all of it to be 
rightly theirs. 

 
2. In 1947, under the partition plan provided by the India Independence Act of 1947, 

Kashmir was free to accede to India or Pakistan. 
 
 The Maharajah of Kashmir, Hari Singh, who was a Hindu, while most of his subjects 

were Muslim, wanted to stay independent.  His hopes of remaining neutral were 
dashed in October 1947 when Pakistan sent in Muslim tribesmen; Hari Singh 
appealed to the Indian government.  He eventually decided to accede to India in 
return for military aid and a promised referendum.  However, the whole question of 
exactly when and how the Instrument of Accession was signed remains a hotly 
debated subject among historians and people on both sides of the divide.  India and 
Pakistan thus fought their first war over Kashmir in 1947-48.  India referred the 
dispute to the United Nations on 1 January 1948.  A cease-fire line was established, 
and, it was agreed, a "free and fair" plebiscite would be held to allow the Kashmir 
people to decide their future. 

 
3. In May 1948, the regular Pakistani army was called upon to protect Pakistan's 

borders.  Fighting continued throughout the year between Pakistani irregular troops 
and the Indian army. 

 
4. Finally on 1 January 1949, a new cease-fire was agreed with 65% of territory under 

Indian control, and the rest with Pakistan.  Both India and Pakistan were to adhere to 
their commitment to hold a referendum in the state.  A UN peacekeeping force - 
UNMOGIP - (United Nations Military Observer Group in India and Pakistan) was 
established.  The referendum, however, has never been held. 

 
5. In 1957, Kashmir was formally incorporated into the Indian Union.  It was granted a 

special status under Article 370 of the Indian Constitution.  Since that time, India has 
regarded that part of the state which it controls as an integral part of the Indian union. 

 
6. To the west of the cease-fire line, Pakistan controls roughly one third of the state.  A 

small region, which Pakistan calls Azad (Free) Jammu and Kashmir, and the Indians 
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call Pakistani-occupied Kashmir (POK), is semi-autonomous.  The larger area, which 
includes the former kingdoms of Hunza and Nagar, called the northern areas, is 
directly administered by Pakistan. 

 
7. In 1962-63, following the 1962 Sino-Indian war, India and Pakistan held talks under 

the auspices of Britain and the US, in an attempt to resolve their differences over 
Kashmir, but without success. 
 
The two countries went to war again in August 1965.  After three weeks, both India 
and Pakistan agreed to a UN-sponsored cease-fire. 
 

8. In January 1966, the two governments met at Tashkent and signed a declaration 
affirming their commitment to solving the dispute through peaceful means.  They 
also agreed to withdraw to their pre-August positions. 

 
9. By 1971, India-Pakistan relations had deteriorated significantly once again when 

civil war erupted in Pakistan, pitting the West Pakistan army against East Pakistanis 
demanding autonomy and, later, independence. 
As a result of the fighting, around 10m East Pakistanis fled to India.  In December 
1971, India declared war.  It invaded East Pakistan in support of the East Pakistani 
people; the Pakistan Army surrendered at Dhaka, its 90,000-strong army becoming 
Indian prisoners of war.  East Pakistan became the independent country of 
Bangladesh on 6 December 1971. 
 

10. Regional tensions were reduced by the Simla Agreement of 1972:  this committed 
both sides to working to resolve outstanding issues bilaterally.  Regarding Jammu 
and Kashmir, India and Pakistan agreed that the cease-fire line - renamed the 'Line of 
Control' (LOC) - would be recognised by both sides "without prejudice to the 
recognised positions of either side". 

 
11. In 1974, the Kashmir state government reached an accord with the Indian 

government affirming its status as "a constituent unit of the union of India".  Pakistan 
rejected the accord. 

 
12. Armed resistance to Indian rule broke out in Kashmir in 1989, some groups calling 

for independence for the state of Jammu and Kashmir, others for union with 
Pakistan. 

  
Pakistan gave its "moral and diplomatic" support to the movement, calling for the 
issue to be resolved via a UN-sponsored referendum. 
 
The government of India, for its part, maintained that Pakistan was supporting the 
insurgency by training militants and supplying weapons.  Contrary to its earlier 
(1948) position, when it was in favour of a plebiscite, India was now totally against 
attempts at UN or third-party mediation.  Militants and political activists claimed that 
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they had never been able to exercise the right of self-determination, and the issue of a 
plebiscite was raised once again. 
India claimed that the Simla Agreement of 1972 negated the earlier need for a UN-
sponsored referendum or plebiscite. 

 
However, there was a split between those demanding a plebiscite to determine 
allegiance to either India or Pakistan and those who stated that a third option should 
be added: independence. 
 
To defuse the worsening tensions between them, India and Pakistan set up low-level 
meetings.  In 1997, the celebrations in both countries of 50 years of independence 
were accompanied by a surge in diplomatic activity.  The Indian and Pakistan 
Foreign Ministers met in Delhi; a second round of talks followed in Islamabad and 
an eight-point agenda for peace talks, including the Kashmir issue, was announced. 
 

13. In 1998, both sides conducted nuclear tests and were heavily criticised by the 
international community as fears of a nuclear confrontation grew.  The US and 
several other countries ordered sanctions against or withheld aid loans to both 
countries. 

 
14. Relations between the two countries improved again in February 1999 with the visit 

of the Indian Prime Minister, Atal Vajpayee, to Pakistan to meet Pakistan's Prime 
Minister Nawaz Sharif.  The result was the Lahore Accord, pledging again that the 
two sides would "intensify their efforts to resolve all issues, including the issue of 
Jammu and Kashmir". 

 
15. However, in May 1999, conflict again erupted.  India claimed Pakistan-backed forces 

had infiltrated into the mountains in Indian-administered Kashmir, north of Kargil.  
India responsed by using its Armed forces.  Pakistan itself insisted that the forces 
were "'freedom fighters" fighting for the liberation of India-administered Jammu and 
Kashmir. 
The Red Cross reported that at least 30,000 people had been forced to flee their 
homes on the Pakistan side of the LOC; reports said that about 20,000 people had 
become refugees on the Indian side. 
Both sides claimed victory and the conflict finally ended when Pakistan Prime 
Minister Sharif called upon the infiltrating forces to withdraw. 
 

16. In October 1999, General Pervez Musharraf led a military coup in Pakistan and 
assumed power.  This was later validated for a period of three years by Pakistan's 
Supreme Court but was widely condemned by the international community which 
called for elections and a civilian government; Pakistan was also suspended from the 
Commonwealth. 

 
17. In July 2001, President Musharraf visited Delhi and Agra for talks on the continuing 

dispute with India.  However no agreement was reached. 
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The events of 11 September 2001 brought a rapprochement between Pakistan and the 
United States.  However, tensions continued along the LOC.  In October 2001, there 
was an attack on the Kashmiri Assembly in Srinagar and 38 people were killed.  The 
Chief Minister of Indian-administered Kashmir, Farooq Abdullah, called on the 
Indian government to launch a war against militant training camps across the border. 
On 13 December 2001, 14 people were killed in an armed attack on the Indian 
parliament in New Delhi.  India again blamed Pakistan-backed Kashmiri militants. 

 
18. The ensuing dramatic build-up of troops along the India-Pakistan border and 

exchanges of fire raised fears of a wider conflict between these, by now, nuclear 
rivals. 

 
19. In January 2002, President Musharraf pledged that Pakistan would not allow 

terrorists to operate from Pakistani soil and pointed out that solving the Kashmir 
dispute "is the joint responsibility of our two countries"; he again called for a fresh 
dialogue with the then Indian Prime Minister Mr Atal Behari Vajpayee and banned 
certain Pakistan based terrorist groups such as Lashkar-e-Toiba and Jaish-e-
Mohammad. He also condemned the December 13, 2001 attack on the Indian 
Parliament as a “terrorist” act and promised to take action against any group based in 
Pakistan responsible for this act. 

 
 
II.  Summary of Recent Events 
 
- Cease-fire announced by President Musharraf along the Line of Control (26 

November 2003); positive response from India; 
 
- SAARC (South Asian Association for Regional Cooperation) Summit held in 

Islamabad (January 2004).   Indian Prime Minister Vajpyee and Pakistan President 
Musharraf agree to resume the stalled diplomatic dialogue and to resolve peacefully 
all contentious issues including Kashmir; 

 
- India and Pakistan announce "roadmap" for peace talks on the disputed region: 
 Foreign secretaries of India and Pakistan meet in Islamabad (18 February 2004) to 

examine modalities and timeframe for discussions on all subjects on the agenda of 
the "Composite Dialogue"; N.N. Vohra appointed India's interlocutor for the Jammu 
and Kashmir dialogue; 

 
- Indian government begins historic talks with Abbas Ansari, leader of moderate 

faction of All Party Hurriyat Conference (APHC), the umbrella organisation of 
Kashmiri political parties (22 January 2004): agreement reached that the only way 
forward is to ensure that all forms of violence should come to an end; PM Vajpayee 
meets APHC (23 January); 

 
- Elections called in India (20 April-10 May 2004); new coalition government 

appointed (May 2004); 
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- The new 13-party coalition administration states that it will pursue "dialogue with all 

groups and with different shades of opinion in Jammu and Kashmir on a sustained 
basis" while continuing to "tackle terrorism, militancy and insurgency" in the 
Northeast; 

 
- Talks continue between India and Pakistan, - in mid-June reached agreement on a 

series of nuclear and strategic confidence-building measures, plus the creation of a 
hotline between their foreign offices.  At the Asian Development Dialogue (ADD) in 
Qingdao, China, India's new External Affairs Minister Natwar Singh met his 
counterpart, Pakistani Foreign Minister Khurshid Mahmud Kasuri. 

   
Indian Foreign Secretary Shashank meets his Pakistani counterpart, Riaz Khokhar 
in Delhi (28 June 2004).  Following the session, diplomats agree to increase 
diplomatic staff in their respective New Delhi and Islamabad missions, and to reopen 
consulates in Karachi, Pakistan and Mumbai. 

 
- Commission Communication on "An EU-India Strategic Partnership" (SEC(2004) 

768) adopted on 16 June 2004; 
 
- APHC chairman, moderate faction leader Abbas Ansari, steps down in favour of 

Mirwaiz Umar Farooq (7 July 2004); APHC spokesman Ghulam Hassan Majrooh 
hints that the next round of talks with the Indian government due in July 2004 could 
be delayed; 

 
- President Musharraf and India's new Foreign Minister, Natwar Singh, hold talks 

during the SAARC meeting in Islamabad (20/21 July 2004), as both nations try to 
push forward the peace process.  (After the meeting, Mr Singh said, "Both sides 
reiterated the importance of continuing the dialogue process in an atmosphere free of 
violence and tackling the scourge of terrorism with renewed vigour".  In a statement, 
President Musharraf said: "It is important to address [Kashmir] with sincerity with a 
view to reaching a final settlement that accord[s] fully with the legitimate aspirations 
of the Kashmiris within a reasonable timeframe). 

 
- India and China holding talks on their long-running border dispute (Talks between 

India's National Security Adviser, J.N. Dixit, and Chinese Vice Foreign Minister, 
Dai Bingguo)(26/27 July 2004).  NB. Fifteen rounds of talks since the 1980s have 
failed to resolve India's and China's boundary disagreements. However, there has 
been some positive recent developments. Chinese authorities  have now accepted that 
the State of Sikkim belongs to India by taking off Sikkim from official website as a 
disputed area, while there are indications that the Government of India has accepted 
Tibet as part of China. 
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III. Visits of the delegation to Islamabad/Pakistan-administered Kashmir and New 

Delhi/Indian-administered Kashmir 
 
 Islamabad/Pakistan-administered Kashmir  6-11 December 2003 
 
 The delegation's visit came shortly after Pakistan declared a cease-fire on the Line of 

Control (26 November 2003), which was acknowledged and confirmed by the Indian 
authorities; as President Musharraf indicated to the delegation when they met him on 
Monday 8 December, this move was intended as a goodwill gesture and an indication 
of Pakistan's wish to resolve the long-running dispute and to institute confidence-
building measures ("CBMs").  In the short-term, these included the ceasefire and 
overflights (flights from/to India could now over-fly Pakistan).  In the medium-term, 
these would include the restoration of road and rail links, in particular a 
Muzaffarabad-Srinagar bus link, as well as a resumption of direct flights to the 
region. 

 
 As indicated above, a meeting took place with President Musharraf at his 

headquarters at Rawalpindi.  The meeting was open and cordial and the President 
addressed all the issues raised by Members.  The delegation had expressed the wish 
to meet with Pakistan Foreign Minister, Mian Khurshid Mahmud Kasuri, the 
Speaker of the National Assembly of Pakistan, Ch. Amir Hussain and, with the 
exception of the Defence Minister who was not in the country, these took place.  

 
 The delegation spent two days in Muzaffarabad where they met with the key figures 

in Pakistan-administered Kashmir.  The Speaker of the AJK Assembly spoke of the 
strength of feeling in favour of independence, and about the restoration of road links 
across the LOC - there were fears on the Pakistani side that this would mean an 
implicit recognition of the LOC as an international border.  The Prime Minister of 
AJK, Mr Sardar Sikandar Hayat, expressed his doubts about just how feasible it 
would be for Kashmir to become an independent state:  Kashmir would be 
landlocked, surrounded by 4 nuclear powers, and with few natural resources of its 
own. 

 
 The Finance Minister, Shal Ghulam Qadir, was rather optimistic about Kashmir's 

economic future.  He pointed out that AJK was becoming self-sufficient in the 
production of electricity, water charges would help to reduce the current budget 
deficit, as would the (likely) increase in tourism and income transfers from 
Kashmiris living abroad.  The President of AJK, Lt. Gen (Retired) Sardar 
Muhammad Anwar Khan, elected to his office by the AJK Assembly and also the 
Vice-President of the Constitutional Council of Pakistan, expressed the view that an 
independent Kashmir would not be a viable state.  

 
 The delegation also met the Minister for Kashmiri Affairs and Northern Areas, Mr 

Aftab Ahmad Khan Sherpao. 
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 The delegation also met with representatives of the People's Party (part of the All 

Party Hurriyat Conference - APHC), a centre-left party in opposition, whose leader is 
Benazir Bhutto and which claims self-determination and urges stronger involvement 
for Kashmiris in questions concerning them; it would welcome third party mediation. 
 
Members also met with representatives of the Muslim Conference, a centre-right 
party which holds the majority of seats in the AJK Assembly and is in favour of an 
intra-Kashmir dialogue and would favour a unified Kashmir on Pakistani territory, 
with the right to self-determination.  This party believes that alternatives to terrorism 
- such as job opportunities - must be offered to the people. 
 
They met with the Jammu Kashmir Liberation Front, which currently has no 
members in the AJK Assembly.  It is in favour of a sovereign state, to include 
Chinese-occupied Kashmir.  It wants accession to neither India nor Pakistan and 
claims that a united Kashmir would have an economy which would enable it to 
survive as an independent secular state.  It supports an international presence in both 
parts of Kashmir to facilitate a solution to the conflict. 
 
The delegation also met with representatives of the All Party Hurriyat Conference 
(APHC), a confederation of 15 parties, more active in Jammu and Kashmir (Indian-
administered Kashmir) than in Pakistan-administered Kashmir.  The parties 
boycotted the 2002 elections in Jammu and Kashmir (although a number of proxy 
candidates stood).  The principle of religious freedom is enshrined in the APHC 
constitution but they are strongly Muslim-oriented and represent mainly the Valley 
region - they officially claim self-determination.  They have been the most 
representative body in Jammu and Kashmir but split at the end of 2003 because of 
internal differences; a militant faction around Mr Ali Shah Geelani, claims total 
association with Pakistan, while a more moderate faction under the former leader, 
Abbas Ansari, considers that the people of Kashmir have to determine the option to 
take [In July 2004, Ansari stepped down from the APHC chairmanship.  The 
continuing atmosphere of intimidation may well have played a role here]. 
 
A Pakistan Army helicopter flew the delegation to Chakothi on the LOC, where there 
were briefings by the Pakistan Army.  The delegation's visit to the LOC took place 
just two weeks after the cease-fire announced by President Musharraf on 26 
November.  Members were the first foreign delegation to visit the LOC in 8 years. 
 
Back in Islamabad, the delegation also held meetings with representatives of civil 
society, and briefings with the EU's Ambassadors to Islamabad, and with UNMOGIP 
(United Nations Military Observation Group in India and Pakistan). 
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New Delhi/Indian-administered Kashmir  20-25 June 2004 
  

The delegation's visit had had to be postponed until after the Indian elections of 
April-May 2004, originally due to be held in October but which were suddenly called 
in the spring. 
 

 However, once the new government was formed, the delegation was able to set up 
meetings with a number of high-profile figures in Delhi, and its visit to Srinagar was 
facilitated by the Ministry of External Affairs in Delhi.  In Delhi itself, the delegation 
met with the Special Representative of the Government of India for Jammu and 
Kashmir dialogue, Mr N.N.Vohra, who had been reconfirmed in the post he had 
held under the Vajpayee government.  The meeting was helpful in outlining the 
dialogue underway between the Indian government and the moderate faction of the 
APHC. 

 
 A meeting with the Minister for Parliamentary Affairs and Urban Development Mr 

Ghulam Nabi Azad - who is also the Kashmir Congress Committee President took 
place at Parliament House. 

 
 The delegation was also invited to meet the Speaker of the Lok Sabha, the lower 

house of the Indian Parliament, Mr. Somnath Chatterjee and met with the Defence 
Minister, Mr Pranab Mukherjee. 

 
 The delegation also had a useful meeting with the Minister for Home Affairs, Mr 

Shivraj Patil, on its return from Srinagar.  He repeated India's position that the 
government was prepared to discuss "any issues which can be discussed" with any 
parties, and outlined the recent meetings held between Special Representative Vohra 
and some of the APHC leadership. 

 
 Briefings were held with a number of EU Ambassadors to New Delhi, hosted by the 

Irish Ambassador, representing the Council presidency; with officials in the Minister 
of Home Affairs, and, in a parallel with its visit to Pakistan, with United Nations 
Military Observer Group in India and Pakistan (UNMOGIP), as well as with a 
number of experts on Kashmir-related issues from civil society and NGOs, including 
women's groups, journalists, lawyers, professors, environmentalists.   

 
On Tuesday 22 June, the delegation flew to Srinagar, where on the first day, the 
delegation met with the Governor of Kashmir, Lt. Gen. (Retd.) Mr. Sriniwas Kumar 
Sinha. 
 

 They also met with the Chief Minister of Kashmir, Mr. Mufti Muhammed Sayeed, 
and his daughter, Ms Mehbooba Mufti, chief of the Ruling People's Democratic 
Party (PDP). 

  
The Chief Minister pointed out how important the restarted dialogue with Pakistan 
was and outlined the confidence-building measures which had taken place over the 
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past two years, and in particular, the 'Healing Touch' policy which he had set in 
motion since coming to power in October 2002. 
 

 On two other occasions, they met with the Deputy Chief Minister, Mangat Ram 
Sharma, and with the Finance Minister, Mr. Muzaffar Beig. 

 
Other meetings were held with Kashmiri separatists:    
 
Mr Ali Shah Geelani, APHC who had been a member of the Jammu and Kashmir 
state legislature for 14 years and who is seen as a hardliner, pro-Pakistan and pro-
independence,  Mr Maulvi Abbas Ansari, Prof. Abdul Ghani Bhatt, Mirwaiz Umar 
Farooq, Bilal Lone, Mr Shabir Shah (once known as the "Nelson Mandela of 
Kashmir"), Mr Yasin Malik, leader of the Jammu and Kashmir Liberation Front.  
The delegation also met Mr Mohammed Yousuf Tarigami, Communist Party of 
India-Marxist leader, Member of the Legislative Assembly. 
 
The Indian Army arranged briefings for the delegation with the military command in 
Srinagar, including a visit to the Captured Arms Museum, and a helicopter survey of 
the Line of Control, with a visit to Kupwara for a further military briefing. 
 
Back in Srinagar, the delegation also held meetings with a broad spectrum of 
representatives from civil society including representatives of the Jammu and 
Kashmir Chamber of Commerce, which itself has 1,200 current members and 
affiliated organisations, with academics and with representatives of environmental  
NGOs.  On its return to Delhi, the delegation had a meeting with UNMOGIP and 
held a closing press conference. 

 
 
IV. Recommendations 
 
 Please see separate document Summary Report-Recommendations (PE 346.887v04). 
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 The Armed Forces (Jammu & Kashmir) Special Power Act, 1990 No. 21 of 1990

An Act to enable certain special powers to be conferred upon members of the armed forces in the
disturbed areas in the State of Jammu and Kashmir.

BE it enacted by Parliament in the Forty-first Year of the Republic of India as follows :-

1. Short title, extent and commencement.- (1) This Act may be called the Armed Forces (Jammu and
Kashmir) Special Powers Act, 1990.

(2) It extends to the whole of the State of Jammu and Kashmir.

(3) It shall be deemed to have come into force on the 5th day of July, 1990.

2. Definitions.- In this Act, unless the context otherwise requires,-

(a) "armed forces" means the military forces and the air forces operating as land forces and includes any
other armed forces of the Union so operating ;

(b) "disturbed area" means an area which is for the time being declared by notification under section 3 to
be a disturbed areas;

(c) all other words and expressions used herein, but not defined and defined in the Air Force Act,
1950(45 of 1950), or the Army Act, 1950(46 of 1950), shall have the meanings respectively assigned to
them in those Acts.

3. Power to declare areas to be disturbed areas.- If, in relation to the State of Jammu and Kashmir, the
Governor of the State or the Central Government, is of opinion that the whole or any part of the State is
in such a disturbed and dangerous condition that the use of armed forces in aid of the civil power is
necessary to prevent -

(a) activities involving terrorist acts directed towards overawing the Government as by law established or
striking terror in the people or any section of the people of alienating any section of the people or
adversely affecting the harmony amongst different sections of the people ;

(b) activities directed towards disclaiming, questioning or disrupting the sovereignty and territorial
integrity of India or bringing about cession of a part of the territory of India or secession of a part of the
territory of India from the Union or causing insult to the Indian National Flag, the Indian National Anthem
and the Constitution of India,

the Governor of the State or the Central Government, may, by notification in the Official Gazette, declare
the whole or any part of the State to be a disturbed area.

Explanation.- In this section, "terrorist act" has the same meaning as in Explanation to article 248 of the
Constitution of India as applicable to the State of Jammu and Kashmir.

4. Special powers of the armed forces.- Any commissioned officer, warrant officer, non-commissioned officer
or any other person of equivalent rank in the armed forces may, in a disturbed area,-

(a) if he is of opinion that it is necessary so to do for the maintenance of public order, after giving such
due warning as he may consider necessary, fire upon or otherwise use force, even to the causing of
death, against any person who is acting in contravention of any law or order for the time being in force in
the disturbed area prohibiting the assembly of five or more persons or the carrying of weapons or of
things capable of being used as weapons or of fire-arms, ammunition or explosive substances ;

(b) if he is of opinion that it is necessary so to do, destroy any arms dump, prepared or fortified position
or shelter from which armed attacks are made or are likely to be made or are attempted to be made, or
any structure used as a training camp for armed volunteers or utilised as a hide-out by armed gangs or
absconders wanted for any offence ;

(c) arrest, without warrant, any person who has committed a cognizable offence or against whom a
reasonable suspicion exists that he has committed or is about to commit a cognizable offence and may
use such force as may be necessary to effect the arrest ;
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Jammu and Kashmir Public Safety Act, 1978 (Act No. 6 of 1978)

Whereas it is necessary in the interest of the security of the State and public order to make law
providing for the measures hereinafter appearing.

Now, therefore, it is enacted by the Jammu and Kashmir State Legislature in the Twenty-ninth
Year of the Republic of India as follows:-

CHAPTER IPRELIMINARY

1.Short title and extent.

(1)This Act may be called the Jammu and Kashmir Public Safety Act, 1978.

(2)It extends to the whole of Jammu and Kashmir State

2.Definitions.

In this Act, unless there is anything repugnant in the subject or context, -

(1)"the Code"' means the Code of Criminal Procedure, Smvat 1989;

(2)"notified" and "notification"' mean notified and notification respectively in the Government
Gazette.

CHAPTER IIACCESS TO CERTAIN PREMlSES AND AREAS

3.Prohibited places.

(1)If as respects any place the Government considers it necessary or expedient that special
precautions should be taken to prevent the entry of unauthorised persons, the Government may,
by notified order, declare that place to be a prohibited place.

(2)No person shall, without the permission of the Government or the authority specified by the
Government, enter, or be on or in, or pass over, or loiter in the vicinity of, any prohibited
place.

(3)Where in pursuance of sub-section (2) any person is granted permission to enter, or to be on
or in, or to pass over, a prohibited place, that person shall, while acting under such permission
comply with such orders for regulating his conduct.as may he given by the Government or the
authority specified by the Government.

(4)Any Police Officer, or any other person authorised in this behalf by the Government, may
search any person entering or seeking to enter or being on or in, or leaving a prohibited place,
and any vehicle, aircraft or article brought in by such person, and may, for the purpose of the
search, detain such person, vehicle, aircraft and article.

Provided that no female shall be searched in pursuance of this sub- section except by a female.

(5)If any person is in a prohibited place in contravention of this section, then, without prejudice
to any other proceedings which may be taken against him, he may be removed therefrom by any
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Police Officer not below the rank of a Sub Inspector or by any other person authorised in this
behalf by the Government.

(6)If any person is in a prohibited place in contravention of any of the provisions of this section
he shall be punishable with imprisonment for a term which may extend to one month, or with
fine, or with both.

4.Protected areas.

(1)If the Government considers it necessary or expedient in the interests of the defence or
security of the State to regulate the entry of person into any area, it may, by a notified order
declare the area to be a protected area, and thereupon, for so long as the order is in force, such
area shall be protected area for the purpose of this Act.

(2)The Government or the authority specified by the Government may regulate the entry of any
person into a protected area.

(3)If any person is in a protected area in contravention of the provisions of any order passed
under thin section then, without prejudice to any other proceedings which may be taken against
him, he may be removed therefrom by or under the direction of any police officer not below the
rank of a Sub-Inspector.

(4)If any person is in a protected area in contravention of any of provisions of this section, he
shall be punishable with imprisonment for a term which may extend to two months, or with fine,
or with both.

5.Forcing or evading a guard.

Any person who effects or attempts to effect entry into a prohibited place or a protected area
after taking precautions to conceal his entry or attempted entry from any person posted for the
purpose of protecting or of preventing or controlling access to such place or area shall be
punishable with imprisonment for term which may extend to three months, or with fine, or with
both

CHAPTER IIIMAINTENANCE OF COMMUNAL AND REGIONAL HARMONY

6.Power to prohibit circulation within the State or entry into the State of certain documents.

(1)The Government, or any authority authorised by it in this behalf, if satisfied that such action
is necessary for the purposes of preventing or combating any activity prejudicial to the
maintenance `of communal or sectarian, or regional harmony effecting or likely to affect public
order, may, by notified order, regulate or restrict the circulation within the State, or prohibit or
restrict the importation into the State, of any document:

Provided that no such order shall remain in force for more than three months from the making
thereof unless before the expiry of such period, and in case the High Court does not otherwise
direct, the Government, by an order made in the like manner, extend it by any period not
exceeding three months at a time as it thinks fit, so however, that the total period of. the
original order does not exceed one year

Provided further that a person aggrieved by such order may, within ten days of the passing
thereof, make a representation to the Government which may, on consideration, confirm, modify
or rescind the order within 21 days of the making of the representations, after giving the
aggrieved party an opportunity of being heard

Provided also that in case the representation is rejected by the Government, the aggrieved
person may within a period of two months from the date of the order rejecting the
representation, apply to the High Court to set aside the order. Every such application shall be
heard and determined by a Special Bench of the High Court composed of three Judges.

(2)Any person who contravenes an order made under this section shall be punishable with
imprisonment for a term which may extend to three months or with fine or with both.

(3)In the event of disobedience of an order made under sub-section (1), the Government or the
authority issuing the order, may without prejudice to the penalty to which the person guilty of
the disobedience is liable under sub-section (2), order the seizure of all copies of, any such
document.

7.Removal of doubts.

For the removal of doubts it is hereby declared that the restrictions imposed by section 6 on the
rights conferred by clause (1) of Article 19 of the Constitution of India shall he deemed to be
reasonable restrictions.

CHAPTER IV POWER TO MAKE ORDERS DETAINING CERTAIN PERSONS
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8.Detention of certain persons.

(1)The Government may -

(a)if satisfied with respect to any person that with a view to preventing him from acting in any
manner prejudicial to

(i)the security of the State or the maintenance of the public order, or

(ii)[deleted by J & K Act XII of 1988]

(b)if satisfied with respect to any person who is -

(i)a foreigner within the meaning of the Foreigners Act; 1946, or

(ii)a person residing in the area of the State under the occupation of Pakistan,

that with a view to regulating his continued presence in the state or with a view to making
arrangements for his expulsion from the State,

it is necessary so to do, make an order directing that such person be detained.

(2)any of the following officers, namely -

(i)Divisional Commissioners,

(ii)District Magistrates,

may, if satisfied as provided in sub-clauses (i) and (ii) of clause (a) of sub-section (1), exercise
the powers conferred by the said sub-section.

(3)For the purposes of sub-section (1), -

(a)[deleted by J & K Act XII of 1988]

(b)"acting in any manner prejudicial to the maintenance of public order" means

(i)promoting, propagating, or attempting to create, feelings of enmity or hatred or disharmony
on grounds of religion, race, caste, community, or region;

(ii)making preparations for using, or attempting its use, or using, or instigating, inciting, or
otherwise abetting the use of force where such preparation, using, attempting, instigating,
inciting. provoking or abetting, disturbs or is likely to disturb public order;

(iii)attempting to commit, or committing. or instigating, inciting, provoking or otherwise
abetting the commission of mischief within the meaning of section 425 of the Ranbir Penal Code
where the commission of such mischief disturbs, or is likely to disturb public order;

(iv)attempting to commit, or committing, or instigating, inciting, provoking or otherwise
abetting the commission of an offence punishable with death or imprisonment for life or
imprisonment for a term extending to seven years or more, where the commission of such
offence disturbs, or is likely to disturb public order.

(4)When any order is made under this section by an officer mentioned in sub-section (2), he shall
forthwith report the fact to the Government together with the grounds on which the order has
been made and such other particulars as in his opinion have a bearing on the matter, and no
such order shall remain in force for more than twelve days after the making thereof unless in the
meantime it has been approved by the Government.

9.Execution of detention orders.

A detention order may be executed at any place in the manner provided for the execution of
warrants of arrest under the Code.

10.Power to regulate place and conditions of detention.

Any person in respect of whom a detention order has been made under section 8 shall be liable -

(a)to be detained in such place and under such conditions including conditions as to the
maintenance of discipline and punishment for breaches of discipline as the Government may, by
general or, special order, specify and,

(b)to be removed from one place of detention to another place of detention in the State by
order of the Government.

11.Detention orders not to be invalid or inoperative, on certain grounds.
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No detention order shall be invalid or inoperative merely on the ground -

(a)that the person to be detained thereunder is outside the limits of the territorial jurisdiction of
the officer making the order; or

(b)that the place of detention of such person is outside the said limits.

12.Powers in relation to absconding persons.

If the Government, or an officer specified in sub-section (2) of section 8, as the case may be,
has reason to believe that a person in respect of whom a detention order has been made has
absconded or is concealing himself so that order cannot be executed, the Government or the
officer may -

(a)make a report in writing of the fact to a Magistrate of the first class having jurisdiction in the
place where the said person ordinarily resides, and thereupon the provisions of sections 87, 88
and 89 of the Code shall apply in respect of the said person and his property as if the order
directing that be detained were a warrant issued by the Magistrate

(b)by notified order direct the said person to appear before such officer, at such place and
within such period as may be specified in the order, and if the person fails to comply with such
direction, he shall, unless he proves that it was not possible for him to comply therewith and
that he had within the period specified in the order, informed the officer mentioned in the order
of the reason which rendered compliance therewith impossible and of his whereabouts, be
punishable with imprisonment for a term which may extend to one year or with fine or with
both.

13.Grounds of order of detention to be disclosed to persons affected by the order.

(1)When a person is detained in pursuance of a detention order, the authority making the order
shall, as soon as may be but ordinarily not later than five days and in exceptional circumstances
and for reasons to be recorded in writing, not later than ten days from the date of detention
communicate to him the grounds on which the order has been made, and shall afford him the
earliest opportunity of making a representation, against the order to the Government.

(2)Nothing in sub-section (1) shall require the authority to disclose facts which it considers to be
against the public interest to disclose.

14.Constitution of Advisory Board.

(1)The Government shall whenever necessary, constitute an Advisory Board for the purposes of
this Act.

(2)Such Board shall consist of a Chairman, who is or has been a Judge of the High Court, and two
other members who are, or have been, or are qualified to be appointed as Judges of the High
Court.

(3)The Chairman and the other members of the Board shall be appointed by the Government in
consultation with the Chief Justice of the High Court.

15.Reference to Advisory Board.

In every case where a detention order has been made under this Act, the Government shall,
within four weeks from the date of detention order, place before the Advisory Board constituted
by it under section 14, the grounds on which the order has been made, the representation, if
any, made by the person affected by the order and in case where the order as been made by an
officer, also the report by such officer under sub-section (4) of section 8.

16.Procedure of Advisory Board.

(1)The Advisory Board shall, after considering the material placed before it and, after calling for
such further information as it may deem necessary from the Government or from the person
concerned and if in any particular case it considers it essential to do so or, if the person
concerned desires to be heard, after hearing him in person, submit its report to the Government
within eight weeks from the date of detention.

(2)Notwithstanding anything contained in sub-section (1), the Board may, if the person detained
so demands, at any time before submitting its report, after affording an opportunity to the
person detained and the Government or the officer, as the case may be, of being heard,
determine whether the disclosure of facts, not disclosed under sub-section (2) of section 13 to
the person detained, is or is not against public interest. Such finding of the Board shall be
binding on the Government.

(3)The report of the Advisory Board shall specify in a separate part thereof the opinion of the
Advisory Board as to whether or not there is sufficient cause for the detention of the person
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concerned.

(4)When there is a difference of opinion among the members forming the Advisory Board, the
opinion of the majority of such members shall be deemed to be the opinion of the Board.

(5)Nothing in this section shall entitle any person against whom a detention order has been made
to appear by any legal practitioner in any matter connected with the reference to the Advisory
Board and the proceedings of the Advisory Board and its report, excepting that part of the report
in which the opinion of the Advisory Board is specified, shall be confidential.

17.Action upon the report of Advisory Board.

(1)In any case where the Advisory Board has reported that there is in its opinion sufficient cause
for the detention of a person, the Government may confirm the detention order and continue
the detention of the person concerned for such period as it thinks fit.

(2)In any case where the Advisory Board has reported that there is, in its opinion, no sufficient
cause for the detention of the person concerned, the Government shall revoke the detention
order and cause the person to be released forthwith.

18.Maximum period of detention.

(1)The maximum period for which any person may be detained in pursuance of any detention
order which has been confirmed under section 17, shall be -

(a)twelve months from the date of detention in the case of persons acting in any manner
prejudicial to the maintenance of public order or indulging in smuggling of timber; and

(b)two years from the date of detention in the case of persons acting in any manner prejudicial
to the security of the State.

(2)Nothing contained in this section shall affect the powers of the Government to revoke or
modify the detention order at any earlier time, or extend the period of detention of a foreigner
in case his expulsion from the State has not been made possible.

19.Revocation of detention orders.

(1)Without prejudice to the provisions of section 21 of the General Clauses Act, Smvat 1977, a
detention order may, at any time, be revoked or modified by the Government, notwithstanding
that the order has been made by any officer mentioned in sub- section (2) of section 8.

(2)There shall he no bar to making of a fresh order of detention against a person on the same
facts as an earlier order of detention made against such person in any case where -

(i)the earlier order of detention or its continuance is not legal on account of any technical
defect or

(ii)the earlier order of detention has been revoked by reason of any apprehension, or for
avoiding any challenge that such order or its continuance is not legal on account of any technical
defect

Provided that in computing the maximum period for which a person against whom such fresh
order of detention has been issued may be detained, the period during which such person was
under detention under the earlier order of detention shall be excluded.

20.Temporary release of persons detained.

(1)The Government may, at any time, order that a person detained in pursuance of detention
order may be released for any specified period either without conditions or upon such conditions
specified in the direction as that person accepts and may, at any time, cancel his release.

(2)In directing the release of any person under sub-section (1), the Government may require him
to enter into a bond with or without sureties for the due observance of the conditions specified
in the direction.

(3)Any person released under sub-section (1), shall surrender himself at the time and place and
to the authority, specified in the order directing his release or cancelling his release as the case
may be.

(4)If any person fails without sufficient cause to surrender himself in the manner specified in
sub-section (3) be shall be punishable with imprisonment for a term which may extend to two
years or with fine, or with both.

(5)If any person released under subsection (1) fails to fulfil any of the conditions imposed upon
him under the said sub-section or in. the bond entered into by him, the bond shall be declared
to be forfeited and any person bound thereby shall be liable to the penalty thereof.
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(6)The period of release shall not count towards the total period of detention undergone by the
person released under this section.

CHAPTER VMISCELLANEOUS

21.Cognizance of offences under this Act.

(1)No Court shall take cognizance of any offence under this Act except on a report in writing
made by a public servant.

(2)Notwithstanding anything contained in the Second Schedule to the Code, offences under this
Act shall be cognizable and non-bailable.

22.Protection of action taken under this Act.

No suit, prosecution or any other legal proceeding shall lie against any person for anything done
or intended to be done in good faith in pursuance of the provisions of this Act.

23.Power to make rules.

The Government may, by notification, make such rules consistent with the provisions of this Act,
as may be necessary for carrying out the objects of this Act.

24.Repeal and Saving.

(1)The Jammu and Kashmir Public Safety Ordinance, 1977 is hereby repealed.

(2)Notwithstanding such repeal, anything done or any action taken (including any rule or order
made) under the said Ordinance shall, so far as consistent with the provisions of this Act, be
deemed to have been done or taken under the corresponding provisions of this Act.
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 The Prevention of Terrorism Act, 2002
The Prevention of Terrorism Act, enacted on March 28, 2002, replaced the

Prevention of Terrorism Ordinance (POTO) 2001. The Act has now come into force
after the President of India gave his assent.

THE PREVENTION OF TERRORISM ACT, 2002
Act No. 15 of 2002

An Act to make provisions for the prevention of, and for dealing with, terrorist activities and for matters
connected therewith.

BE it enacted by Parliament in the Fifty-third Year of the Republic of India as follows:—

Preliminary

Punishment for, and measures for dealing with terrorist activities

Terrorist Organisations

Special Courts

Interception of communication in certain cases

Miscellaneous

The Schedule

CHAPTER I

Preliminary

1. Short title, application, commencement, duration and savings.-

(1) This Act may be called the Prevention of Terrorism Act, 2002.

(2) It extends to the whole of India.

(3) Every person shall be liable to punishment under this Act for every act or omission contrary to the
provisions thereof, of which he is held guilty in India.

(4) Any person who commits an offence beyond India which is punishable under this Act shall be dealt
with according to the provisions of this Act in the same manner as if such act had been committed in
India.

(5) The provisions of this Act apply also to—

(a) citizens of India outside India;

(b) persons in the service of the Government, wherever they may be; and

(c) persons on ships and aircrafts, registered in India, wherever they may be.

(6) Save as otherwise provided in respect of entries at serial numbers 24 and 25 of the Schedule to this
Act, it shall be deemed to have come into force on the 24th day of October, 2001 and shall remain in
force for a period of three years from the date of its commencement, but its expiry under the operation of
this sub-section shall not affect—

(a) the previous operation of, or anything duly done or suffered under this Act, or

(b) any right, privilege, obligation or liability acquired, accrued or incurred under this Act, or

(c) any penalty, forfeiture or punishment incurred in respect of any offence under this Act, or
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(c) any penalty, forfeiture or punishment incurred in respect of any offence under this Act, or

(d) any investigation, legal proceeding or remedy in respect of any such right, privilege, obligation,
liability, penalty, forfeiture or punishment as aforesaid,

and, any such investigation, legal proceeding or remedy may be instituted, continued or enforced and
any such penalty, forfeiture or punishment may be imposed as if this Act had not expired.

2. Definitions.-

(1) In this Act, unless the context otherwise requires,—

(a) "Code" means the Code of Criminal Procedure, 1973 (2 of 1974);

(b) "Designated Authority" shall mean such officer of the Central Government not below the rank of Joint
Secretary to the Government, or such officer of the State Government not below the rank of Secretary to
the Government, as the case may be, as may be specified by the Central Government or, as the case
may be, the State Government, by a notification published in the Official Gazette;

(c) "proceeds of terrorism" shall mean all kinds of properties which have been derived or obtained from
commission of any terrorist act or have been acquired through funds traceable to a terrorist act, and shall
include cash irrespective of person in whose name such proceeds are standing or in whose possession
they are found;

(d) "property" means property and assets of every description, whether corporeal or incorporeal,
movable or immovable, tangible or intangible and deeds and instruments evidencing title to, or interest
in, such property or assets and includes bank account;

(e) "Public Prosecutor" means a Public Prosecutor or an Additional Public Prosecutor or a Special Public
Prosecutor appointed under section 28 and includes any person acting under the directions of the Public
Prosecutor;

(f) "Special Court" means a Special Court constituted under section 23;

(g) "terrorist act" has the meaning assigned to it in sub-section (1) of section 3, and the expression
"terrorist" shall be construed accordingly;

(h) "State Government", in relation to a Union territory, means the Administrator thereof;

(i) words and expressions used but not defined in this Act and defined in the Code shall have the
meanings respectively assigned to them in the Code.

(2) Any reference in this Act to any enactment or any provision thereof shall, in relation to an area in
which such enactment or such provision is not in force, be construed as a reference to the corresponding
law or the relevant provision of the corresponding law, if any, in force in that area.

CHAPTER II

Punishment for, and measures for dealing with, terrorist activities

3. Punishment for terrorist acts.-

(1) Whoever,—

(a) with intent to threaten the unity, integrity, security or sovereignty of India or to strike terror in the
people or any section of the people does any act or thing by using bombs, dynamite or other explosive
substances or inflammable substances or firearms or other lethal weapons or poisons or noxious gases
or other chemicals or by any other substances (whether biological or otherwise) of a hazardous nature or

by any other means whatsoever, in such a manner as to cause, or likely to cause, death of, or injuries to
any person or persons or loss of, or damage to, or destruction of, property or disruption of any supplies
or services essential to the life of the community or causes damage or destruction of any property or
equipment used or intended to be used for the defense of India or in connection with any other purposes
of the Government of India, any State Government or any of their agencies, or detains any person and
threatens to kill or injure such person in order to compel the Government or any other person to do or
abstain from doing any act;

(b) is or continues to be a member of an association declared unlawful under the Unlawful Activities
(Prevention) Act, 1967 (37 of 1967), or voluntarily does an act aiding or promoting in any manner the
objects of such association and in either case is in possession of any unlicensed firearms, ammunition,
explosive or other instrument or substance capable of causing mass destruction and commits any act
resulting in loss of human life or grievous injury to any person or causes significant damage to any
property, commits a terrorist act.



2
01

2

170

Annex 10:
Prevention of Terrorism Act 

11/08/2012 20:26The Prevention of Terrorism Act, 2002

Page 3 of 21http://www.satp.org/satporgtp/countries/india/document/actandordinances/POTA.htm

Explanation.—For the purposes of this sub-section, "a terrorist act" shall include the act of raising funds
intended for the purpose of terrorism.

(2) Whoever commits a terrorist act, shall,—

(a) if such act has resulted in the death of any person, be punishable with death or imprisonment for life
and shall also be liable to fine;

(b) in any other case, be punishable with imprisonment for a term which shall not be less than five years
but which may extend to imprisonment for life and shall also be liable to fine.

(3) Whoever conspires or attempts to commit, or advocates, abets, advises or incites or knowingly
facilitates the commission of, a terrorist act or any act preparatory to a terrorist act, shall be punishable
with imprisonment for a term which shall not be less than five years but which may extend to
imprisonment for life and shall also be liable to fine.

(4) Whoever voluntarily harbors or conceals, or attempts to harbour or conceal any person knowing that
such person is a terrorist shall be punishable with imprisonment for a term which shall not be less than
three years but which may extend to imprisonment for life and shall also be liable to fine:

Provided that this sub-section shall not apply to any case in which the harbour or concealment is by the
husband or wife of the offender.

(5) Any person who is a member of a terrorist gang or a terrorist organisation, which is involved in
terrorist acts, shall be punishable with imprisonment for a term which may extend to imprisonment for life
or with fine which may extend to rupees ten lakh or with both.

Explanation.—For the purposes of this sub-section, "terrorist organisation" means an organisation which
is concerned with or involved in terrorism.

(6) Whoever knowingly holds any property derived or obtained from commission of any terrorist act or
has been acquired through the terrorist funds shall be punishable with imprisonment for a term which
may extend to imprisonment for life or with fine which may extend to rupees ten lakh or with both.

(7) Whoever threatens any person who is a witness or any other person in whom such witness may be
interested, with violence, or wrongfully restrains or confines the witness, or any other person in whom the
witness may be interested, or does any other unlawful act with the said intent, shall be punishable with
imprisonment which may extend to three years and fine.

4. Possession of certain unauthorized arms, etc.-

Where any person is in unauthorised possession of any—

(a) arms or ammunition specified in columns (2) and (3) of Category I or Category III (a) of Schedule I to
the Arms Rules, 1962, in a notified area,

(b) bombs, dynamite or hazardous explosive substances or other lethal weapons capable of mass
destruction or biological or chemical substances of warfare in any area, whether notified or not, he shall
be guilty of terrorist act notwithstanding anything contained in any other law for the time being in force,

and be punishable with imprisonment for a term which may extend to imprisonment for life or with fine
which may extend to rupees ten lakh or with both.

Explanation.—In this section, "notified area" means such area as the State Government may, by
notification in the Official Gazette, specify.

5. Enhanced penalties.-

(1) If any person with intent to aid any terrorist contravenes any provision of, or any rule made under the
Explosives Act, 1884 (4 of 1884), the Explosive Substances Act, 1908 (6 of 1908), the Inflammable
Substances Act, 1952 (20 of 1952) or the Arms Act, 1959 (54 of 1959), he shall, notwithstanding
anything contained in any of the aforesaid Acts or the rules made thereunder, be punishable with
imprisonment for a term which may extend to imprisonment for life and shall also be liable to fine.

(2) For the purposes of this section, any person who attempts to contravene or abets, or does any act
preparatory to the contravention of any provision of any law, rule or order, shall be deemed to have
contravened that provision, and the provisions of sub-section (1) shall, in relation to such person, have
effect subject to the modification that the reference to "imprisonment for life" shall be construed as a
reference to "imprisonment for ten years".

6. Holding of proceeds of terrorism illegal.-

(1) No person shall hold or be in possession of any proceeds of terrorism.
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(1) No person shall hold or be in possession of any proceeds of terrorism.

(2) Proceeds of terrorism, whether held by a terrorist or by any other person and whether or not such
person is prosecuted or convicted under this Act, shall be liable to be forfeited to the Central
Government or the State Government, as the case may be, in the manner provided under this Chapter.

7. Powers of investigating officers and appeal against order of Designated Authority.-

(1) If an officer (not below the rank of Superintendent of Police) investigating an offence committed under
this Act, has reason to believe that any property in relation to which an investigation is being conducted,
represents proceeds of terrorism, he shall, with the prior approval in writing of the Director General of the
Police of the State in which such property is situated, make an order seizing such property and where it
is not practicable to seize such property, make an order of attachment directing that such property shall
not be transferred or otherwise dealt with except with the prior permission of the officer making such
order, or of the Designated Authority before whom the properties seized or attached are produced and a
copy of such order shall be served on the person concerned.

(2) For the removal of doubts, it is hereby provided that where an organisation is declared as a terrorist
organisation under this Act and the investigating officer has reason to believe that any person has
custody of any property which is being used or is intended to be used for the purpose of such terrorist
organisation, he may, by an order in writing, seize or attach such property.

(3) The investigating officer shall duly inform the Designated Authority within forty-eight hours of the
seizure or attachment of such property.

(4) It shall be open to the Designated Authority before whom the seized or attached properties are
produced either to confirm or revoke the order of attachment so issued:

Provided that an opportunity of making a representation by the person whose property is being attached
shall be given.

(5) In the case of immovable property attached by the investigating officer, it shall be deemed to have
been produced before the Designated Authority, when the investigating officer notifies his report and
places it at the disposal of the Designated Authority.

(6) The investigating officer may seize and detain any cash to which this Chapter applies if he has
reasonable grounds for suspecting that—

(a) it is intended to be used for the purposes of terrorism;

(b) it forms the whole or part of the resources of an organisation declared as terrorist organisation under
this Act:

Provided that the cash seized under this sub-section by the investigating officer shall be released not
later than the period of forty-eight hours beginning with the time when it is seized unless the matter
involving the cash is before the Designated Authority and such Authority passes an order allowing its
retention beyond forty-eight hours.

Explanation.—For the purposes of this sub-section, "cash" means—

(a) coins and notes in any currency;

(b) postal orders;

(c) traveller’s cheques;

(d) banker’s drafts; and

(e) such other monetary instruments as the Central Government or, as the case may be, the State
Government may specify by an order made in writing.

(7) Any person aggrieved by an order made by the Designated Authority may prefer an appeal to the
Special Court and the Special Court may either confirm the order of attachment of property or seizure so
made or revoke such order and release the property.

8. Forfeiture of proceeds of terrorism.-

Where any property is seized or attached on the ground that it constitutes proceeds of terrorism and the
Special Court is satisfied in this regard under sub-section (7) of section 7, it may order forfeiture of such
property, whether or not the person from whose possession it is seized or attached, is prosecuted in a
Special Court for an offence under this Act.

9. Issue of show cause notice before forfeiture of proceeds of terrorism.-
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(1) No order forfeiting any proceeds of terrorism shall be made under section 8 unless the person
holding or in possession of such proceeds is given a notice in writing informing him of the grounds on
which it is proposed to forfeit the proceeds of terrorism and such person is given an opportunity of
making a representation in writing within such reasonable time as may be specified in the notice against
the grounds of forfeiture and is also given a reasonable opportunity of being heard in the matter.

(2) No order of forfeiture shall be made under sub-section (1), if such person establishes that he is a
bona fide transferee of such proceeds for value without knowing that they represent proceeds of
terrorism.

(3) It shall be competent for the Special Court to make an order in respect of property seized or attached,
—

(a) directing it to be sold if it is a perishable property and the provisions of section 459 of the Code shall,
as nearly as may be practicable, apply to the net proceeds of such sale;

(b) nominating any officer of the Central or State Government, in the case of any other property, to
perform the function of the Administrator of such property subject to such conditions as may be specified
by the Special Court.

10. Appeal.-

(1) Any person aggrieved by an order of forfeiture under section 8 may, within one month from the date
of the receipt of such order, appeal to the High Court within whose jurisdiction, the Special Court, who
passed the order appealed against, is situated.

(2) Where an order under section 8 is modified or annulled by the High Court or where in a prosecution
instituted for the contravention of the provisions of this Act, the person against whom an order of
forfeiture has been made under section 8 is acquitted, such property shall be returned to him and in
either case if it is not possible for any reason to return the forfeited property, such person shall be paid
the price therefor as if the property had been sold to the Central Government with reasonable interest
calculated from the day of seizure of the property and such price shall be determined in the manner
prescribed.

11. Order of forfeiture not to interfere with other punishments.-

The order of forfeiture made under this Act by the Special Court, shall not prevent the infliction of any
other punishment to which the person affected thereby is liable under this Act.

12. Claims by third party.-

(1) Where any claim is preferred, or any objection is made to the seizure of any property under section 7
on the ground that such property is not liable to seizure, the Designated Authority before whom such
property is produced, shall proceed to investigate the claim or objection:

Provided that no such investigation shall be made where the Designated Authority considers that the
claim or objection is designed to cause unnecessary delay.

(2) In case claimant or objector establishes that the property specified in the notice issued under section
9 is not liable to be forfeited under the Act, the said notice shall be withdrawn or modified accordingly.

13. Powers of Designated Authority.-

The Designated Authority, acting under the provisions of this Act, shall have all the powers of a civil court
required for making a full and fair enquiry into the matter before it.

14. Obligation to furnish information.-

(1) Notwithstanding anything contained in any other law, the officer investigating any offence under this
Act, with prior approval in writing of an officer not below the rank of a Superintendent of Police, may
require any officer or authority of the Central Government or a State Government or a local authority or a
bank, or a company, or a firm or any other institution, establishment, organisation or any individual to
furnish information in their possession in relation to such offence, on points or matters, where the
investigating officer has reason to believe that such information will be useful for, or relevant to, the
purposes of this Act.

(2) Failure to furnish the information called for under sub-section (1), or deliberately furnishing false
information shall be punishable with imprisonment for a term which may extend to three years or with
fine or with both.

(3) Notwithstanding anything contained in the Code, the offence under sub-section (1) shall be tried as a
summary case and the procedure prescribed in Chapter XXI of the said Code [except sub-section (2) of
section 262] shall be applicable thereto.
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section 262] shall be applicable thereto.

15. Certain transfers to be null and void.-

Where, after the issue of an order under section 7 or issue of a notice under section 9, any property
referred to in the said order or notice is transferred by any mode whatsoever, such transfer shall, for the
purpose of the proceedings under this Act, be ignored and if such property is subsequently forfeited, the
transfer of such property shall be deemed to be null and void.

16. Forfeiture of property of certain persons.-

(1) Where any person is accused of any offence under this Act, it shall be open to the Special Court
trying him to pass an order that all or any of the properties, movable or immovable or both belonging to
him, shall, during the period of such trial, be attached, if not already attached under this Act.

(2) Where a person has been convicted of any offence punishable under this Act, the Special Court may,
in addition to awarding any punishment, by order in writing, declare that any property, movable or
immovable or both, belonging to the accused and specified in the order, shall stand forfeited to the
Central Government or the State Government, as the case may be, free from all encumbrances.

17. Company to transfer shares to Government.-

Where any shares in a company stand forfeited to the Central Government or the State Government, as
the case may be, under this Act, then, the company shall, on receipt of the order of the Special Court,
notwithstanding anything contained in the Companies Act, 1956 (1 of 1956), or the articles of association
of the company, forthwith register the Central Government or the State Government, as the case may

be, as the transferee of such shares.

CHAPTER III

Terrorist organisations

18. Declaration of an organization as a terrorist organization.-

(1) For the purposes of this Act, an organisation is a terrorist organisation if—

(a) it is listed in the Schedule, or

(b) it operates under the same name as an organisation listed in that Schedule.

(2) The Central Government may by order, in the Official Gazette,—

(a) add an organisation to the Schedule;

(b) remove an organisation from that Schedule;

(c) amend that Schedule in some other way.

(3) The Central Government may exercise its power under clause (a) of sub-section (2) in respect of an
organisation only if it believes that it is involved in terrorism.

(4) For the purposes of sub-section (3), an organisation shall be deemed to be involved in terrorism if it—

(a) commits or participates in acts of terrorism,

(b) prepares for terrorism,

(c) promotes or encourages terrorism, or

(d) is otherwise involved in terrorism.

19. Denotification of a terrorist organization.-

(1) An application may be made to the Central Government for the exercise of its power under clause (b)
of sub-section (2) of section 18 to remove an organisation from the Schedule.

(2) An application may be made by—

(a) the organisation, or

(b) any person affected by inclusion of the organisation in the Schedule as a terrorist organisation.

(3) The Central Government may make rules to prescribe the procedure for admission and disposal of
an application made under this section.
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an application made under this section.

(4) Where an application under sub-section (1) has been refused, the applicant may apply for a review to
the Review Committee constituted by the Central Government under sub-section (1) of section 60 within
one month from the date of receipt of the order by the applicant.

(5) The Review Committee may allow an application for review against refusal to remove an organisation
from the Schedule, if it considers that the decision to refuse was flawed when considered in the light of
the principles applicable on an application for judicial review.

(6) Where the Review Committee allows review under sub-section (5) by or in respect of an organisation,
it may make an order under this sub-section.

(7) Where an order is made under sub-section (6), the Central Government shall, as soon as the certified
copy of the order is received by it, make an order removing the organisation from the list in the Schedule.

20. Offence relating to membership of a terrorist organization.-

(1) A person commits an offence if he belongs or professes to belong to a terrorist organisation:

Provided that this sub-section shall not apply where the person charged is able to prove—

(a) that the organisation was not declared as a terrorist organisation at the time when he became a
member or began to profess to be a member; and

(b) that he has not taken part in the activities of the organisation at any time during its inclusion in the
Schedule as a terrorist organisation.

(2) A person guilty of an offence under this section shall be liable, on conviction, to imprisonment for a
term not exceeding ten years or with fine or with both.

21. Offence relating to support given to a terrorist organization.-

(1) A person commits an offence if—

(a) he invites support for a terrorist organisation, and

(b) the support is not, or is not restricted to, the provision of money or other property within the meaning
of section 22.

(2) A person commits an offence if he arranges, manages or assists in arranging or managing a meeting
which he knows is—

(a) to support a terrorist organisation, or

(b) to further the activities of a terrorist organisation, or

(c) to be addressed by a person who belongs or professes to belong to a terrorist organisation.

(3) A person commits an offence if he addresses a meeting for the purpose of encouraging support for a
terrorist organisation or to further its activities.

(4) A person guilty of an offence under this section shall be liable on conviction, to imprisonment for a
term not exceeding ten years or with fine or with both.

Explanation.—For the purposes of this section, the expression "meeting" means a meeting of three or
more persons whether or not the public are admitted.

22. Fund raising for a terrorist organization to be an offence.-

(1) A person commits an offence if he—

(a) invites another to provide money or other property, and

(b) intends that it should be used, or has reasonable cause to suspect that it may be used, for the
purposes of terrorism.

(2) A person commits an offence if he—

(a) receives money or other property, and

(b) intends that it should be used, or has reasonable cause to suspect that it may be used, for the
purposes of terrorism.

(3) A person commits an offence if he—
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(3) A person commits an offence if he—

(a) provides money or other property, and

(b) knows or has reasonable cause to suspect that it will or may be used for the purposes of terrorism.

(4) In this section, a reference to the provision of money or other property is a reference to its being
given, lent or otherwise made available, whether or not for consideration.

(5) A person guilty of an offence under this section shall be liable on conviction, to imprisonment for a
term not exceeding fourteen years or with fine or with both.

CHAPTER IV

Special Courts

23. Special Courts.-

(1) The Central Government or a State Government may, by notification in the Official Gazette,
constitute one or more Special Courts for such area or areas, or for such case or class or group of
cases, as may be specified in the notification.

(2) Where a notification constituting a Special Court for any area or areas or for any case or class or
group of cases is issued by the Central Government under sub-section (1), and a notification constituting
a Special Court for the same area or areas or for the same case or class or group of cases has also
been issued by the State Government under that sub-section, the Special Court constituted by the
Central Government, whether the notification constituting such Court is issued before or after the issue
of the notification constituting the Special Court by the State Government, shall have, and the Special
Court constituted by the State Government shall not have, jurisdiction to try any offence committed in
that area or areas or, as the case may be, the case or class or group of cases and all cases pending
before any Special Court constituted by the State Government shall stand transferred to the Special
Court constituted by the Central Government.

(3) Where any question arises as to the jurisdiction of any Special Court, it shall be referred to the
Central Government whose decision in the matter shall be final.

(4) A Special Court shall be presided over by a judge to be appointed by the Central Government or, as
the case may be, the State Government, with the concurrence of the Chief Justice of the High Court.

(5) The Central Government or, as the case may be, the State Government may also appoint, with the
concurrence of the Chief Justice of the High Court, additional judges to exercise jurisdiction of a Special
Court.

(6) A person shall not be qualified for appointment as a judge or an additional judge of a Special Court
unless he is, immediately before such appointment, a sessions judge or an additional sessions judge in
any State.

(7) For the removal of doubts, it is hereby provided that the attainment, by a person appointed as a judge
or an additional judge of a Special Court, of the age of superannuation under the rules applicable to him
in the service to which he belongs, shall not affect his continuance as such judge or additional judge.

(8) Where any additional judge or additional judges is or are appointed in a Special Court, the judge of
the Special Court may, from time to time, by general or special order, in writing, provide for the
distribution of business of the Special Court among all judges including himself and the additional judge
or additional judges and also for the disposal of urgent business in the event of his absence or the
absence of any additional judge.

24. Place of sitting.-

A Special Court may, on its own motion, or on an application made by the Public Prosecutor and if it
considers it expedient or desirable so to do, sit for any of its proceedings at any place other than its
ordinary place of sitting:

Provided that nothing in this section shall be construed to change the place of sitting of a Special Court
constituted by a State Government to any place outside that State.

25. Jurisdiction of Special Courts.-

(1) Notwithstanding anything contained in the Code, every offence punishable under any provision of this
Act shall be triable only by the Special Court within whose local jurisdiction it was committed or, as the
case may be, by the Special Court constituted for trying such offence under section 23.

(2) If, having regard to the exigencies of the situation prevailing in a State,—
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(2) If, having regard to the exigencies of the situation prevailing in a State,—

(a) it is not possible to have a fair, impartial or speedy trial; or

(b) it is not feasible to have the trial without occasioning the breach of peace or grave risk to the safety of
the accused, the witnesses, the Public Prosecutor and a judge of the Special Court or any of them; or

(c) it is not otherwise in the interests of justice,

the Supreme Court may transfer any case pending before a Special Court to any other Special Court
within that State or in any other State and the High Court may transfer any case pending before a
Special Court situated in that State to any other Special Court within the State.

(3) The Supreme Court or the High Court, as the case may be, may act under this section either on the
application of the Central Government or a party interested and any such application shall be made by
motion, which shall, except when the applicant is the Attorney-General of India, be supported by an
affidavit or affirmation.

26. Power of Special Courts with respect to other offences.-

(1) When trying any offence, a Special Court may also try any other offence with which the accused may,
under the Code, be charged at the same trial if the offence is connected with such other offence.

(2) If, in the course of any trial under this Act of any offence, it is found that the accused person has
committed any other offence under this Act or under any other law, the Special Court may convict such
person of such other offence and pass any sentence or award punishment authorised by this Act or such
rule or, as the case may be, under such other law.

27. Power to direct for samples, etc.-

(1) When a police officer investigating a case requests the Court of a Chief Judicial Magistrate or the
Court of a Chief Metropolitan Magistrate in writing for obtaining samples of handwriting, finger-prints,
foot-prints, photographs, blood, saliva, semen, hair, voice of any accused person, reasonably suspected
to be involved in the commission of an offence under this Act, it shall be lawful for the Court of a Chief
Judicial Magistrate or the Court of a Chief Metropolitan Magistrate to direct that such samples be given
by the accused person to the police officer either through a medical practitioner or otherwise, as the case
may be.

(2) If any accused person refuses to give samples as provided in sub-section (1), the Court shall draw
adverse inference against the accused.

28. Public Prosecutors.-

(1) For every Special Court, the Central Government or, as the case may be, the State Government,
shall appoint a person to be the Public Prosecutor and may appoint one or more persons to be the
Additional Public Prosecutor or Additional Public Prosecutors:

Provided that the Central Government or, as the case may be, the State Government, may also appoint
for any case or class or group of cases, a Special Public Prosecutor.

(2) A person shall not be qualified to be appointed as a Public Prosecutor or an Additional Public
Prosecutor or a Special Public Prosecutor under this section unless he has been in practice as an
Advocate for not less than seven years or has held any post, for a period of not less than seven years,
under the Union or a State, requiring special knowledge of law.

(3) Every person appointed as a Public Prosecutor or an Additional Public Prosecutor or a Special Public
Prosecutor under this section shall be deemed to be a Public Prosecutor within the meaning of clause
(u) of section 2 of the Code, and the provisions of the Code shall have effect accordingly.

29. Procedure and powers of Special Courts.-

(1) Subject to the provisions of section 50, a Special Court may take cognizance of any offence, without
the accused being committed to it for trial, upon receiving a complaint of facts that constitute such
offence or upon a police report of such facts.

(2) Where an offence triable by a Special Court is punishable with imprisonment for a term not exceeding
three years or with fine or with both, the Special Court may, notwithstanding anything contained in sub-
section (1) of section 260 or section 262 of the Code, try the offence in a summary way in accordance

with the procedure prescribed in the Code and the provisions of sections 263 to 265 of the Code, shall
so far as may be, apply to such trial:

Provided that when, in the course of a summary trial under this sub-section, it appears to the Special
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Provided that when, in the course of a summary trial under this sub-section, it appears to the Special
Court that the nature of the case is such that it is undesirable to try it in a summary way, the Special
Court shall recall any witnesses who may have been examined and proceed to re-hear the case in the
manner provided by the provisions of the Code for the trial of such offence and the said provisions shall
apply to and in relation to a Special Court as they apply to and in relation to a Magistrate:

Provided further that in the case of any conviction in a summary trial under this section, it shall be lawful
for a Special Court to pass a sentence of imprisonment for a term not exceeding one year and with fine
which may extend to rupees five lakh.

(3) Subject to the other provisions of this Act, a Special Court shall, for the purpose of trial of any
offence, have all the powers of a Court of Session and shall try such offence as if it were a Court of
Session so far as may be in accordance with the procedure prescribed in the Code for the trial before a
Court of Session.

(4) Subject to the other provisions of this Act, every case transferred to a Special Court under section 25
shall be dealt with as if such case had been transferred under section 406 of the Code to such Special
Court.

(5) Notwithstanding anything contained in the Code, but subject to the provisions of section 299 of the
Code, a Special Court may, if it thinks fit and for reasons to be recorded by it, proceed with the trial in the
absence of the accused or his pleader and record the evidence of any witness, subject to the right of the
accused to recall the witness for cross-examination.

30. Protection of witnesses.-

(1) Notwithstanding anything contained in the Code, the proceedings under this Act may, for reasons to
be recorded in writing, be held in camera if the Special Court so desires.

(2) A Special Court, if on an application made by a witness in any proceeding before it or by the Public
Prosecutor in relation to such witness or on its own motion, is satisfied that the life of such witness is in
danger, it may, for reasons to be recorded in writing, take such measures as it deems fit for keeping the
identity and address of such witness secret.

(3) In particular, and without prejudice to the generality of the provisions of sub-section (2), the measures
which a Special Court may take under that sub-section may include—

(a) the holding of the proceedings at a place to be decided by the Special Court;

(b) the avoiding of the mention of the names and addresses of the witnesses in its orders or judgments
or in any records of the case accessible to public;

(c) the issuing of any directions for securing that the identity and address of the witnesses are not
disclosed;

(d) a decision that it is in the public interest to order that all or any of the proceedings pending before
such a Court shall not be published in any manner.

(4) Any person who contravenes any decision or direction issued under sub-section (3) shall be
punishable with imprisonment for a term which may extend to one year and with fine which may extend
to one thousand rupees.

31. Trial by Special Courts to have precedence.-

The trial under this Act of any offence by a Special Court shall have precedence over the trial of any
other case against the accused in any other court (not being a Special Court) and shall be concluded in
preference to the trial of such other case and accordingly the trial of such other case shall remain in
abeyance.

32. Certain confessions made to police officers to be taken into consideration.-

(1) Notwithstanding anything in the Code or in the Indian Evidence Act, 1872 (1 of 1872), but subject to
the provisions of this section, a confession made by a person before a police officer not lower in rank
than a Superintendent of Police and recorded by such police officer either in writing or on any
mechanical or electronic device like cassettes, tapes or sound tracks from out of which sound or images
can be reproduced, shall be admissible in the trial of such person for an offence under this Act or the
rules made thereunder.

(2) A police officer shall, before recording any confession made by a person under sub-section (1),
explain to such person in writing that he is not bound to make a confession and that if he does so, it may
be used against him:

Provided that where such person prefers to remain silent, the police officer shall not compel or induce



2
01

2

178

11/08/2012 20:26The Prevention of Terrorism Act, 2002

Page 11 of 21http://www.satp.org/satporgtp/countries/india/document/actandordinances/POTA.htm

 

Provided that where such person prefers to remain silent, the police officer shall not compel or induce
him to make any confession.

(3) The confession shall be recorded in an atmosphere free from threat or inducement and shall be in the
same language in which the person makes it.

(4) The person from whom a confession has been recorded under sub-section (1), shall be produced
before the Court of a Chief Metropolitan Magistrate or the Court of a Chief Judicial Magistrate along with
the original statement of confession, written or recorded on mechanical or electronic device within forty-
eight hours.

(5) The Chief Metropolitan Magistrate or the Chief Judicial Magistrate, shall, record the statement, if any,
made by the person so produced and get his signature or thumb impression and if there is any complaint
of torture, such person shall be directed to be produced for medical examination before a Medical Officer
not lower in rank than an Assistant Civil Surgeon and thereafter, he shall be sent to judicial custody.

33. Power to transfer cases to regular courts.-

Where, after taking cognizance of any offence, a Special Court is of the opinion that the offence is not
triable by it, it shall, notwithstanding that it has no jurisdiction to try such offence, transfer the case for the
trial of such offence to any court having jurisdiction under the Code and the Court to which the case is
transferred may proceed with the trial of the offence as if it had taken cognizance of the offence.

34. Appeal.-

(1) Notwithstanding anything contained in the Code, an appeal shall lie from any judgment, sentence or
order, not being an interlocutory order, of a Special Court to the High Court both on facts and on law.

Explanation.—For the purposes of this section, "High Court" means a High Court within whose
jurisdiction, a Special Court which passed the judgment, sentence or order, is situated.

(2) Every appeal under sub-section (1) shall be heard by a bench of two Judges of the High Court.

(3) Except as aforesaid, no appeal or revision shall lie to any court from any judgment, sentence or order
including an interlocutory order of a Special Court.

(4) Notwithstanding anything contained in sub-section (3) of section 378 of the Code, an appeal shall lie
to the High Court against an order of the Special Court granting or refusing bail.

(5) Every appeal under this section shall be preferred within a period of thirty days from the date of the
judgment, sentence or order appealed from:

Provided that the High Court may entertain an appeal after the expiry of the said period of thirty days if it
is satisfied that the appellant had sufficient cause for not preferring the appeal within the period of thirty
days.

35. Transitional provisions and transfer of pending proceedings.-

(1) The jurisdiction conferred by this Act on a Special Court, shall, until a Special Court is constituted
under section 23, in the case of any offence punishable under this Act, notwithstanding anything
contained in the Code, be exercised by the Court of Session of the division in which such offence has
been committed and it shall have all the powers and follow the procedure provided under this Chapter.

(2) On and from the date when the Special Court is constituted under section 23, every trial under the
provisions of this Act, which would have been required to be held before the Special Court, shall stand
transferred to that Court on the date on which it is constituted.

CHAPTER V

Interception of communication in certain cases

36. Definitions.-

In this Chapter, unless the context otherwise requires,—

(a) "electronic communication" means any transmission of signs, signals, writings, images, sounds, data
or intelligence of any nature transmitted in whole or in part by a wire, radio, electromagnetic, photo
electronic or photo optical system that affects inland or foreign commerce but does not include—

(i) the radio portion of a cordless telephone communication that is transmitted between the wireless
telephone hand-set and the base unit; or

(ii) any wire or oral communication; or
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(ii) any wire or oral communication; or

(iii) any communication made through a tone only paging device; or

(iv) any communication from a tracking device;

(b) "intercept" means the aural or other acquisition of the contents by wire, electronic or oral
communication through the use of any electronic, mechanical or other device;

(c) "oral communication" means any oral communication uttered by a person exhibiting an expectation
that such communication is not subject to interception under circumstances justifying such expectation
but such term does not include any electronic communication;

(d) "wire communication" means any aural transmission made in whole or part through the use of
facilities for the transmission of communications by the aid of wire, cable or other like connection
between the point of origin and the point of connection, between the point of origin and the point of
reception (including the use of such connection in switching station) and such term includes any
electronic storage of such communication.

37. Appointment of Competent Authority.-

The Central Government or the State Government, as the case may be, may appoint an officer not
below the rank of Secretary to the Government in the case of State Government and not below the rank
of Joint Secretary to the Government in the case of Central Government, to be the Competent Authority
for the purposes of this Chapter.

38. Application for authorization of interception of wire, electronic or oral communication.-

(1) A police officer not below the rank of Superintendent of Police supervising the investigation of any
terrorist act under this Act may submit an application in writing to the Competent Authority for an order
authorising or approving the interception of wire, electronic or oral communication by the investigating
officer when he believes that such interception may provide, or has provided evidence of any offence
involving a terrorist act.

(2) Each application shall include the following information:—

(a) the identity of the investigating officer making the application, and the head of the department
authorising the application;

(b) a statement of the facts and circumstances relied upon by the applicant to justify his belief that an
order should be issued, including—

(i) details as to the offence of terrorist act that has been, is being, or is about to be committed;

(ii) a particular description of the nature and location of the facilities from which or the place where the
communication is to be intercepted;
(iii) a particular description of the type of communications sought to be intercepted; and

(iv) the identity of the person, if known, committing the terrorist act whose communications are to be
intercepted;

(c) a statement of the period of time for which the interception is required to be maintained, if the nature
of the enquiry is such that the authorisation of interception should not automatically terminate after the
described type of communication has been first obtained;

(d) a particular description of facts establishing probable cause to believe that additional communications
of the same type will occur thereafter; and

(e) where the application is for the extension of an order, a statement setting forth the results thus far
obtained from the interception, or a reasonable explanation of the failure to obtain such results.

(3) The Competent Authority may require the applicant to furnish additional oral or documentary
evidence in support of the application.

39. Decision by Competent Authority on application for interception

(1) Upon such application, the Competent Authority may reject the application, or issue an order, as
requested or as modified, authorising or approving interception of wire, electronic or oral
communications, if the Competent Authority determines on the basis of the facts submitted by the
applicant that—

(a) there is a probable cause for belief that an individual is committing, has committed, or is about to
commit, a particular offence described and made punishable under sections 3 and 4 of this Act;
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commit, a particular offence described and made punishable under sections 3 and 4 of this Act;

(b) there is a probable cause of belief that particular communications concerning that offence may be
obtained through such interception;

(c) there is probable cause of belief that the facilities from which, or the place where, the wire, electronic
or oral communications are to be intercepted are being used or are about to be used, in connection with
the commission of such offence, leased to, or are listed in, the name of or commonly used by such
person.

(2) Each order by the Competent Authority authorising or approving the interception of any wire,
electronic or oral communication under this section shall specify—

(a) the identity of the person, if known, whose communications are to be intercepted;

(b) the nature and location of the communication facilities as to which, or the place where, authority to
intercept is granted;

(c) a particular description of the type of communication sought to be intercepted, and a statement of the
particular offence to which it relates;

(d) the identity of the agency authorised to intercept the communications, and the person authorising the
application; and

(e) the period of time during which such interception is authorised, including a statement as to whether or
not the interception shall automatically terminate after the described communication has been first
obtained.

40. Submission of order of interception to Review Committee.

(1) The Competent Authority shall, immediately after passing the order under sub-section (1) of section
39, but in any case not later than seven days from the passing of the order, submit a copy of the same to
the Review Committee constituted under section 60 alongwith all the relevant underlying papers, record
and his own findings, in respect of the said order, for consideration and approval of the order by the
Review Committee.

(2) An order authorising the interception of a wire, electronic or oral communication under this section
shall, upon request of the applicant, direct that a provider of wire or electronic communication service,

landlord, custodian or other person shall furnish to the applicant forthwith all information, facilities and
technical assistance necessary to accomplish the interception unobtrusively and with a minimum of
interference with the services that such service provider, landlord, custodian or person is providing to the
person whose communications are to be intercepted.

41. Duration of an order of inception, etc.

(1) No order issued under this section may authorise or approve the interception of any wire, electronic
or oral communication for any period longer than is necessary to achieve the objective of the
authorisation, nor in any event longer than sixty days and such sixty days period shall begin on the day
immediately preceding the day on which the investigating officer first begins to conduct an interception
under the order or ten days after order is issued whichever is earlier.

(2) The extension of an order may be granted, but only upon an application for an extension made in
accordance with sub-section (1) of section 38 and the Competent Authority making the findings required
by sub-section (1) of section 39, and the period of such extension shall be no longer than the Competent
Authority deems necessary to achieve the purposes for which it was granted and in no event for longer
than sixty days at a time.

(3) Every order and extension thereof shall contain a provision that the authorisation to intercept shall be
executed as soon as practicable and shall be conducted in such manner as to minimise the interception
of communications not otherwise subject to interception under this section and shall terminate upon
attainment of the authorised objective, or in any event on the expiry of the period of said order or
extension thereof.

42. Authority competent to carry out interception.

(1) An interception under this Chapter may be conducted in whole or in part by a public servant, acting
under the supervision of the investigating officer authorised to conduct the interception.

(2) Whenever an order authorising an interception is issued pursuant to this section, the order may
require reports to be made to the Competent Authority who issued the order showing that progress has
been made towards achievement of the authorised objective and the need for continued interception and
such report shall be made at such intervals as the Competent Authority may require.

Annex 10:
Prevention of Terrorism Act 



181

11/08/2012 20:26The Prevention of Terrorism Act, 2002

Page 14 of 21http://www.satp.org/satporgtp/countries/india/document/actandordinances/POTA.htm

such report shall be made at such intervals as the Competent Authority may require.

43. Interception of communication in emergency.

(1) Notwithstanding anything contained in any other provision of this Chapter, an officer not below the
rank of Additional Director General of Police or a police officer of equivalent rank who reasonably
determines that—

(a) an emergency situation exists that involves—

(i) immediate danger of death or serious physical injury to any person; or

(ii) conspiratorial activities threatening the security or interest of the State; or

(iii) conspiratorial activities, characteristic of a terrorist act, that requires a wire, electronic or oral
communication to be intercepted before an order from the Competent Authority authorising such
interception can, with due diligence, be obtained; and

(b) there are grounds on which an order should be issued under this section to authorise such
interception,

may authorise, in writing, the investigating officer to intercept such wire, electronic or oral
communication, if an application for an order approving the interception is made in accordance with the
provisions of sub-sections (1) and (2) of section 38 within forty-eight hours after the interception has
occurred, or begins to occur.

(2) In the absence of an order approving the interception made under sub-section (1), such interception
shall immediately terminate when the communication sought is obtained or when the application for the
order is rejected, whichever is earlier; and in the event of an application for permitting interception being
rejected under sub-section (1) of section 39 or an application under sub-section (1) of this section for
approval being rejected, or in any other case where the interception is terminated without an order
having been issued, the contents of any wire, electronic or oral communication intercepted shall be
treated as having been obtained in violation of this section.

44. Protection of information collected.

(1) The contents of any wire, electronic or oral communication intercepted by any means authorised by
this Chapter shall, as far as possible, be recorded on tape or wire or other comparable device and shall
be done in such manner as to protect the recording from editing or other alterations.

(2) Immediately upon the expiration of the period of order, or extension thereof, such recording shall be
made available to the Competent Authority issuing such order and shall be sealed under his directions
and kept in the custody of such person or authority as the Competent Authority orders, and such
recordings shall not be destroyed except upon an order of the Competent Authority and in any event
shall be kept for ten years.

(3) Applications made and orders issued under this Chapter shall be sealed by the Competent Authority
and custody of the applications and orders shall be kept in such manner as the Competent Authority
directs, and shall not be destroyed except on an order of the Competent Authority, and in any event shall
be kept for ten years.

45. Admissibility of evidence collected through the interception of communications.

Notwithstanding anything in the Code or in any other law for the time being in force, the evidence
collected through the interception of wire, electronic or oral communication under this Chapter shall be
admissible as evidence against the accused in the Court during the trial of a case:

Provided that, the contents of any wire, electronic or oral communication intercepted pursuant to this
Chapter or evidence derived therefrom shall not be received in evidence or otherwise disclosed in any
trial, hearing or other proceeding in any court unless each accused has been furnished with a copy of the
order of the Competent Authority, and accompanying application, under which the interception was
authorised or approved not less than ten days before trial, hearing or proceeding:

Provided further that, the period of ten days may be waived by the judge trying the matter, if he comes to
the conclusion that it was not possible to furnish the accused with the above information ten days before
the trial, hearing or proceeding and that the accused will not be prejudiced by the delay in receiving such
information.

46. Review of authorization order.

(1) The Review Committee constituted by the Central Government or the State Government, as the case
may be, shall review every order passed by the Competent Authority under section 39.
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(2) Every order passed by the Competent Authority under section 39, or disapproved by the officer under
section 43, shall be placed before the Review Committee, which shall be considered by the Review
Committee within ten days after its receipt, to decide whether the order was necessary, reasonable and
justified.

(3) The Review Committee, after examining the entire record and holding such enquiry, if any, deemed
necessary may, by order in writing, either approve the order passed by the Competent Authority or may
issue order disapproving the same.

(4) On issue of an order of disapproval by the Review Committee, the interception, if any, already
commenced shall be forthwith discontinued and the intercepted communication, if any, in the form of
tape, wire or other device shall, thereupon, not be admissible as evidence in any case and shall be
directed to be destroyed.

47. Interception and disclosure of wire, electronic or oral communications prohibited.

Except as otherwise specifically provided in section 39, any police officer who—

(a) intentionally intercepts, endeavours to intercept, or procures any other person to intercept or
endeavour to intercept any wire, electronic or oral communication;

(b) intentionally uses, endeavours to use, or procures any other person to use or endeavours to use any

electronic, mechanical or other device to intercept any oral communication when—

(i) such device is affixed to, or otherwise transmits a signal through a wire, cable, or other like connection
used in wire communication; or

(ii) such device transmits communications by radio, or interferes with the transmission of such
communication;

(c) intentionally discloses, or endeavours to disclose, to any other person the contents of any wire,
electronic or oral communication, knowing or having reason to know that the information was obtained
through the interception of a wire, electronic or oral communication in violation of this Chapter;

(d) intentionally uses, or endeavours to use, the contents of any wire, electronic or oral communication,
knowing or having reason to know that the information was obtained through the interception of a wire,
electronic or oral communication in violation of this Chapter;

(e) intentionally discloses, or endeavours to disclose, to any other unauthorised person the contents of
any wire, electronic or oral communication, intercepted by means authorised by section 39;

(f) intentionally continues the interception of wire, electronic or oral communication after the issue of an
order of rejection by the Competent Authority under this Chapter;

(g) intentionally continues the interception of wire, electronic or oral communication after the issue of an
order of disapproval by the Review Committee under sub-section (3) of section 46,

shall for such violation be punishable with imprisonment for a term which may extend to one year and
with fine up to rupees fifty thousand.

48. Annual report of interceptions.

(1) The Central Government and the State Government, as the case may be, shall cause an annual
report to be prepared giving a full account of—

(a) the number of applications for authorisation of interceptions received by the Competent Authority
from the Police Department in which prosecutions have been launched;

(b) the number of such applications permitted or rejected;

(c) the number of interceptions carried out in emergency situations and the number of approvals granted
or rejected in such matters;

(d) the number of prosecutions launched based on such interceptions and convictions resulting from
such interceptions, along with an explanatory memorandum giving general assessment of the utility and
importance of the interceptions authorised.

(2) An annual report shall be laid by the State Government before the State Legislature within three
months of the completion of every calendar year:

Provided that, if the State Government is of the opinion that the inclusion of any matter in the annual
report would be prejudicial to the security of the State or to the prevention or detection of any terrorist
act, the State Government may exclude such matter from being included in such annual report.
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act, the State Government may exclude such matter from being included in such annual report.

(3) An annual report shall be laid by the Central Government before each House of Parliament within
three months of the completion of every calendar year:

Provided that, if the Central Government is of the opinion that the inclusion of any matter in the annual
report would be prejudicial to the security of the country or to the prevention or detection of any terrorist
act, the Central Government may exclude such matter from being included in such annual report.

CHAPTER VI

Miscellaneous

49. Modified application of certain provisions of the Code.

(1) Notwithstanding anything contained in the Code or any other law, every offence punishable under
this Act shall be deemed to be a cognizable offence within the meaning of clause (c) of section 2 of the
Code, and "cognizable case" as defined in that clause shall be construed accordingly.

(2) Section 167 of the Code shall apply in relation to a case involving an offence punishable under this
Act subject to the modification that in sub-section (2),—

(a) the references to "fifteen days", "ninety days" and "sixty days", wherever they occur, shall be
construed as references to "thirty days", "ninety days" and "ninety days", respectively; and

(b) after the proviso, the following provisos shall be inserted, namely:—

"Provided further that if it is not possible to complete the investigation within the said period of ninety
days, the Special Court shall extend the said period up to one hundred and eighty days, on the report of
the Public Prosecutor indicating the progress of the investigation and the specific reasons for the
detention of the accused beyond the said period of ninety days:

Provided also that if the police officer making the investigation under this Act, requests, for the purposes
of investigation, for police custody from judicial custody of any person from judicial custody, he shall file
an affidavit stating the reasons for doing so and shall also explain the delay, if any, for requesting such
police custody.".

(3) Section 268 of the Code shall apply in relation to a case involving an offence punishable under this
Act subject to the modification that—

(a) the reference in sub-section (1) thereof—

(i) to "the State Government" shall be construed as a reference to "the Central Government or the State
Government",

(ii) to "order of the State Government" shall be construed as a reference to "order of the Central
Government or the State Government, as the case may be"; and

(b) the reference in sub-section (2) thereof, to "the State Government" shall be construed as a reference
to "the Central Government or the State Government, as the case may be".

(4) Sections 366, 367 and 371 of the Code shall apply in relation to a case involving an offence triable by
a Special Court subject to the modification that the reference to "Court of Session", wherever occurring
therein, shall be construed as the reference to "Special Court".

(5) Nothing in section 438 of the Code shall apply in relation to any case involving the arrest of any
person accused of having committed an offence punishable under this Act.

(6) Notwithstanding anything contained in the Code, no person accused of an offence punishable under
this Act shall, if in custody, be released on bail or on his own bond unless the Court gives the Public
Prosecutor an opportunity of being heard.

(7) Where the Public Prosecutor opposes the application of the accused to release on bail, no person
accused of an offence punishable under this Act or any rule made thereunder shall be released on bail
until the Court is satisfied that there are grounds for believing that he is not guilty of committing such
offence:

Provided that after the expiry of a period of one year from the date of detention of the accused for an
offence under this Act, the provisions of sub-section (6) of this section shall apply.

(8) The restrictions on granting of bail specified in sub-sections (6) and (7) are in addition to the
restrictions under the Code or any other law for the time being in force on granting of bail.
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(9) Notwithstanding anything contained in sub-sections (6), (7) and (8), no bail shall be granted to a
person accused of an offence punishable under this Act, if he is not an Indian citizen and has entered
the country unauthorisedly or illegally except in very exceptional circumstances and for reasons to be
recorded in writing.

50. Cognizance of offences.

No court shall take cognizance of any offence under this Act without the previous sanction of the Central
Government or, as the case may be, the State Government.

51. Officers competent to investigate offences under this Act.

Notwithstanding anything contained in the Code, no police officer,—

(a) in the case of the Delhi Special Police Establishment, below the rank of a Deputy Superintendent of
Police or a police officer of equivalent rank;

(b) in the metropolitan areas of Mumbai, Kolkata, Chennai and Ahmedabad and any other metropolitan
area notified as such under sub-section (1) of section 8 of the Code, below the rank of an Assistant
Commissioner of Police;

(c) in any other case not relatable to clause (a) or clause (b), below the rank of a Deputy Superintendent
of Police or a police officer of an equivalent rank,

shall investigate any offence punishable under this Act.

52. Arrest.

(1) Where a police officer arrests a person, he shall prepare a custody memo of the person arrested.

(2) The person arrested shall be informed of his right to consult a legal practitioner as soon as he is
brought to the police station.

(3) Whenever any person is arrested, information of his arrest shall be immediately communicated by the
police officer to a family member or in his absence to a relative of such person by telegram, telephone or
by any other means and this fact shall be recorded by the police officer under the signature of the person
arrested.

(4) The person arrested shall be permitted to meet the legal practitioner representing him during the
course of interrogation of the accused person:

Provided that nothing in this sub-section shall entitle the legal practitioner to remain present throughout
the period of interrogation.

53. Presumption as to offences under section 3.

(1) In a prosecution for an offence under sub-section (1) of section 3, if it is proved—

(a) that the arms or explosives or any other substances specified in section 4 were recovered from the
possession of the accused and there is reason to believe that such arms or explosives or other
substances of a similar nature, were used in the commission of such offence; or

(b) that the finger-prints of the accused were found at the site of the offence or on anything including
arms and vehicles used in connection with the commission of such offence,

the Special Court shall draw adverse inference against the accused.

(2) In a prosecution for an offence under sub-section (3) of section 3, if it is proved that the accused
rendered any financial assistance to a person, having knowledge that such person is accused of, or
reasonably suspected of, an offence under that section, the Special Court shall draw adverse inference
against the accused.

54. Bar of jurisdiction of courts, etc.

No civil court or other authority shall have or, be entitled to, exercise any jurisdiction, powers or authority
in relation to the matters referred to in sections 19 and 40 of the Act.

55. Saving.

(1) Nothing in this Act shall affect the jurisdiction exercisable by, or the procedure applicable to, any
court or other authority under any law relating to the naval, military or air forces or other armed forces of
the Union.

(2) For the removal of doubts, it is hereby declared that for the purposes of any such law as is referred to
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(2) For the removal of doubts, it is hereby declared that for the purposes of any such law as is referred to
in sub-section (1), a Special Court shall be deemed to be a court of ordinary criminal justice.

56. Overriding effect.

The provisions of this Act shall have effect notwithstanding anything inconsistent therewith contained in
any enactment other than this Act or in any instrument having effect by virtue of any enactment other
than this Act.

57. Protection of action taken in good faith.

No suit, prosecution or other legal proceeding shall lie against the Central Government or a State
Government or any officer or authority of the Central Government or State Government or any other
authority on whom powers have been conferred under this Act, for anything which is in good faith done
or purported to be done in pursuance of this Act:

Provided that no suit, prosecution or other legal proceedings shall lie against any serving member or
retired member of the armed forces or other para-military forces in respect of any action taken or
purported to be taken by him in good faith, in the course of any operation directed towards combating
terrorism.

58. Punishment and compensation for malicious action.

(1) Any police officer who exercises powers corruptly or maliciously, knowing that there are no
reasonable grounds for proceeding under this Act, shall be punishable with imprisonment which may
extend to two years, or with fine, or with both.

(2) If the Special Court is of the opinion that any person has been corruptly or maliciously proceeded
against under this Act, the Court may award such compensation as it deems fit to the person, so
proceeded against and it shall be paid by the officer, person, authority or Government, as may be
specified in the order.

59. Impounding passport and arms licence of person chargesheeted under the Act.

Notwithstanding anything contained in any other law for the time being in force, the passport and the
arms licence of a person, who is charge-sheeted for having committed any offence under this Act, shall
be deemed to have been impounded for such period as the Special Court may deem fit.

60. Review Committees.

(1) The Central Government and each State Government shall, whenever necessary, constitute one or
more Review Committees for the purposes of this Act.

(2) Every such Committee shall consist of a Chairperson and such other members not exceeding three
and possessing such qualifications as may be prescribed.

(3) A Chairperson of the Committee shall be a person who is, or has been, a Judge of a High Court, who
shall be appointed by the Central Government, or as the case may be, the State Government, so
however, that the concurrence of the Chief Justice of the High Court shall be obtained in the case of a
sitting Judge:

Provided that in the case of a Union territory, the appointment of a person who is a Judge of the High
Court of a State shall be made as a Chairperson with the concurrence of the Chief Justice of the
concerned High Court.

61. Power of High Courts to make rules.

The High Court may, by notification in the Official Gazette, make such rules, if any, as they may deem
necessary for carrying out the provisions of this Act relating to Special Courts within their territories.

62. Power to make rules.

(1) Without prejudice to the powers of the High Courts to make rules under section 61, the Central
Government may, by notification in the Official Gazette, make rules for carrying out the provisions of this

Act.

(2) In particular, and without prejudice to the generality of the foregoing powers, such rules may provide
for all or any of the following matters, namely:—

(a) regulating the conduct of persons in respect of areas the control of which is considered necessary or
expedient and the removal of such persons from such areas;
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(b) the entry into, and search of—

(i) any vehicle, vessel or aircraft; or

(ii) any place, whatsoever,

Reasonably suspected of being used for committing the offences referred to in section 3 or section 4 or
for manufacturing or storing anything for the commission of any such offence;

(c) conferring powers upon—

(i) the Central Government;

(ii) a State Government;

(iii) an Administrator of a Union territory under article 239 of the Constitution;

(iv) an officer of the Central Government not lower in rank than that of a Joint Secretary; or

(v) an officer of a State Government not lower in rank than that of a District Magistrate,

to make general or special orders to prevent or deal with terrorist acts;

(d) the arrest and trial of persons contravening any of the rules or any order made thereunder;

(e) the punishment of any person who contravenes or attempts to contravene or abets or attempts to
abet the contravention of any rule or order made thereunder with imprisonment for a term which may
extend to one year or fine or both;

(f) providing for the seizure and detention of any property in respect of which such contravention, attempt
or abetment as is referred to in clause (e) has been committed and for the adjudication of such seizure
and detention, whether by any court or by any other authority;

(g) determination of the price of the forfeited property under sub-section (2) of section 10;

(h) the procedure of making application under sub-section (3) of section 19; and

(i) the qualifications of the members of the Review Committee under sub-section (2) of section 60.

63. Orders and rules to be laid before Houses of Parliament.

Every order and every rule made by the Central Government under this Act shall be laid, as soon as may
be after it is made, before each House of Parliament, while it is in session, for a total period of thirty days
which may be comprised in one session or in two or more successive sessions, and if, before the expiry
of the session immediately following the session or the successive sessions aforesaid, both Houses
agree in making any modification in the order or rule or both Houses agree that the order or rule should
not be made, the order or rule shall thereafter have effect only in such modified form or be of no effect,
as the case may be; so, however, that any such modification or annulment shall be without prejudice to
the validity of anything previously done under that order or rule.

64. Repeal and saving.

(1) The Prevention of Terrorism (Second) Ordinance, 2001 is hereby repealed.

(2) Notwithstanding the repeal of the said Ordinance, anything done or any action taken under the said
Ordinance shall be deemed to have been done or taken under the corresponding provisions of this Act.

THE SCHEDULE
(See section 18)

Terrorist organisations

1. Babbar Khalsa International.

2. Khalistan Commando Force.

3. Khalistan Zindabad Force.

4. International Sikh Youth Federation.

5. Lashkar-e-Taiba/Pasban-e-Ahle Hadis

6. Jaish-e-Mohammed/Tahrik-e-Furqan

7. Harkat-ul-Mujahideen/Harkat-ul-Ansar/Harkat-ul-Jehad-e-Islami.
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7. Harkat-ul-Mujahideen/Harkat-ul-Ansar/Harkat-ul-Jehad-e-Islami.

8. Hizb-ul-Mujahideen/Hizb-ul-Mujahideen Pir Panjal Regiment.

9. Al-Umar-Mujahideen.

10. Jammu and Kashmir Islamic Front.

11. United Liberation Front of Assam (ULFA).

12. National Democratic Front of Bodoland (NDFB).

13. People’s Liberation Army (PLA).

14. United National Liberation Front (UNLF).

15. People’s Revolutionary Party of Kangleipak (PREPAK).

16. Kangleipak Communist Party (KCP).

17. Kanglei Yaol Kanba Lup (KYKL).

18. Manipur People’s Liberation Front (MPLF).

19. All Tripura Tiger Force.

20. National Liberation Front of Tripura.

21. Liberation Tigers of Tamil Eelam (LTTE).

22. Students Islamic Movement of India.

23. Deendar anjuman.

24.Communist Party of India (Marxist-Leninist)—People’s War, all its formations and front organisations

25.Maoist Communist Centre (MCC), All its formations and front organisations.

26.Al Badr

27. Jamiat-Ul-Mujahidden

28. Al-Qaida.

29. Dukhtaran-e-Millat (DEM)

30. Tamil Nadu Liberation Army (TNLA)

31. Tamil National Retrieval Troops (TNRT)

32. Akhil Bharat Nepali Ekta Samaj (ABNES)

Explanation.—For the purposes of this Schedule, serial numbers 24 and 25 shall be deemed to have
been included with effect from the date of publication of S.O. No. 1194(E), dated the 5th December,
2001.

 

 

K.N. CHATURVEDI,

Addl. Secy. to the Govt. of India
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REGISTERED NO. D-(D)-72 

£ÉÉ®iÉ BÉEÉ ®ÉVÉ{ÉjÉ 

The Gazette of India 
 

EXTRAORDINARY

PART II-Section 1 

PUBLISHED BY AUTHORITY 

No. 76    NEW DELHI, SATURDAY, DECEMBER-27, 1980/PUSA 6, 1902 

 MINISTRY OF LAW, JUSTICE AND COMPANY AFFAIRS 
(Legislative Department) 

New Delhi, the 27th December, 1980/Pausa 6, 1902 (Saka) 

The following Act, of Parliament received the assent of the 
President on the 27th December, 1980, and is hereby published for 
general information:- 

THE NATIONAL SECURITY ACT, 1980 

(65 of 1980) 

[27th December, 1980] 

      An Act to provide for preventive detention in certain cases and 
for matters connected therewith. 

      Be it enacted by Parliament in the Thirty-first Year of the 
Republic of India as follows: - 
1. (1) This Act may be called the National Security Act,1980. 

(2) It extends to the whole of India except the State of Jammu and 
Kashmir. 
     

Short title 
and extent
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2.   (1) In this Act, unless the context otherwise requires - 

(a) "appropriate Government" means, as respects a 
detention order made by the Central Government or a 
person detained under such order, the Central 
Government, and as respects a detention order made 
by a State Government or by an officer subordinate to 
a State Government or as respects a person detained 
under such order, the State Government; 

(b) "detention order" means an order made under section 
3;

(c) "foreigner" has the same meaning as  the Foreigners 
Act, 1946; (31 of 1946)

(d) "person" includes a foreigner; 
(e) "State Government", in relation to a Union territory, 

means the administrator thereof.   

Definiti-
ons

31 of 1946 

Power to 
make orders 
detaining
certain
persons.

3.   (1) The Central Government or the State Government may -

         (a) if satisfied with respect to any person that with a view to 
preventing him from acting in any manner prejudicial to the 
defence of India, the relations of India with foreign powers, or the 
security of India, or 
        (b) if satisfied with respect to any foreigner that with a view to 
regulating his continued presence in India or with a view to making 
arrangements for his expulsion from India, 
It is necessary so to do, make an order directing that such person be 
detained.

    (2) The Central Government or the State Government may, if 
satisfied with respect to any person that with a view to preventing 
him from acting in any manner prejudicial to the security of the 
State or from acting in any manner prejudicial to the maintenance 
of Public order or from acting in any manner prejudicial to the 
maintenance of supplies and services essential to the community it 
is necessary so to do, make an order directing that such person be 
detained.

Explanation.- For the purposes of this sub-section, "acting in any 
manner prejudicial to the maintenance of supplies and services 
essential to the community" does not include "acting in any manner 
prejudicial to the maintenance of supplies of commodities essential 
to the community" as defined in the Explanation to sub-section (1) 
of section 3 of the Prevention of Black-marketing and Maintenance 

7 of 1980.
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of Supplies of Essential Commodities Act, 1980, and accordingly, 
no order of detention shall be made under this Act on any ground 
on which an order of detention may be made under that Act. 

 (3)  If, having regard to the circumstances prevailing or likely to 
prevail in any area within the local limits of the jurisdiction of a 
District Magistrate or a Commissioner of Police, the State 
Government is satisfied that it is necessary so to do, it may, by 
order in writing, direct, that during such period as may be specified 
in the order, such District Magistrate or Commissioner of Police 
may also, if satisfied as provided in sub-section (2), exercise the 
powers conferred by the said sub-section: 

    Provided that the period specified in an order made by the State 
Government under this sub-section shall not, in the first instance, 
exceed three months, but the State Government may, if satisfied as 
aforesaid that it is necessary so to do, amend such order to extend 
such period from time to time by any period not exceeding three 
months at any one time. 

 (4)  When any order is made under this section by an officer 
mentioned in sub-section (3), he shall forthwith report the fact to 
the State Government to which he is subordinate together with the 
grounds on which the order has been made and such other 
particulars as, in his opinion, have a bearing on the matter, and no 
such order shall remain in force for more than twelve days after the 
making thereof unless, in the meantime, it has been approved by 
the State Government:  
    Provided that where under section 8 the grounds of detention are 
communicated by the officer making the order after five days but 
not later than ten days from the date of detention, this sub-section 
shall apply subject to the modification that, for the words "twelve 
days", the words "fifteen days" shall be substituted. 

(5) When any order is made or approved by the State Government 
under this section, the State Government shall, within seven days, 
report the fact to the Central Government together with the grounds 
on which the order has been made and such other particulars as, in 
the opinion of the State Government, have a bearing on the 
necessity for the order. 

2 of 1974
4.  A detention order may be executed any place in India in the 
manner provided for the execution of warrants of arrest under the 
Code of Criminal Procedure, 1973 (2 of 1974)                         

Execution
of
detention
orders.
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5.  Every person in respect of whom a detention order has been 
made shall be liable- 

(a) to be detained in such place and under such conditions, 
including conditions as to maintenance, discipline and 
punishment for breaches of discipline, as the appropriate 
Government may, by general or special order, specify; and 

(b) to be removed from one place of detention to another 
place of detention, whether  within the same State or in another 
State, by order of the appropriate Government: 

Provided that no order shall be made by State Government under 
clause (b) for the removal of a person from one State to another 
State except with the consent of the Government of that other State. 

Power to 
regulate
place and 
conditions
of
detention

6.  No detention order shall be invalid or inoperative merely by 
reason-

(a)  that the person to be detained thereunder is outside the 
limits of the territorial jurisdiction of the Government or 
officer making the order, or 

    (b)  that the place of detention of such person is outside the said 
limits. 

Detention
orders not 
to be 
invalid or 
inoperative
on certain 
grounds.

2 of 1974

7.  (1) If the Central Government or the State Government or an 
officer mentioned in sub-section (3) of section 3, as the case may 
be, has reason to believe that a person in respect of whom a 
detention order has been made has absconded or is concealing 
himself so that the order cannot be executed, that Government or 
officer may- 

(a) make a report in writing of the fact to a Metropolitan 
Magistrate or a Judicial Magistrate of the first class 
having jurisdiction in the place where the said person 
ordinarily resides; 

(b)  by order notified in the Official Gazette direct the said 
person to appear before such officer, at such place and 
within such period as may be specified in the order. 

(2) Upon the making of a report against any person under clause (a) 
of sub-section (1), the provisions of sections 82, 83, 84 and 85 of 
the Code of Criminal Procedure, 1973, (2 of 1974), shall apply in 
respect of such person and his property as if the detention order 
made against him were a warrant issued by the Magistrate. 

 (3) If any person fails to comply with an order issued under clause 
(b) of sub-section (1), he shall, unless he proves that it was not 
possible for him to comply therewith and that he had, within the 

Powers in 
relation to 
absconding
persons.
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period specified in the order, informed the officer mentioned in the 
order of the reason which rendered compliance therewith 
impossible and of his whereabouts, be punishable with 
imprisonment for a term which may extend to one year, or with 
fine, or with both. 

 (4) Notwithstanding anything contained in the Code of Criminal 
Procedure, 1973 (2 of 1974), every offence under sub-section (3) 
shall be cognizable 

2 of 1974

Grounds of
order of 
detention to 
be disclosed 
to persons 
affected by 
the order.

8. (1) When a person is detained in pursuance of a detention order, 
the authority making the order shall, as soon as may be, but 
ordinarily not later than five days and in exceptional circumstances 
and for reasons to be recorded in writing, not later than ten days 
from the date of detention, communicate to him the grounds on 
which the order has been made and shall afford him the earliest 
opportunity of making a representation against the order to the 
appropriate Government. 

(2) Nothing in sub-section (1) shall require the authority to 
disclose facts which it considers to be against the public interest to 
disclose.

Constitution
of Advisory 
Boards.

9. (1) The Central Government and each State Government shall, 
whenever necessary, constitute one or more Advisory Boards for 
the purposes of this Act. 

    (2) Every such Board shall consist of three persons who are, or 
have been, or are qualified to be appointed as, Judges of a High 
Court, and such persons shall be appointed by the appropriate 
Government. 

     (3) The appropriate Government shall appoint one of the 
members of the Advisory Board who is, or has been, a Judge of a 
High Court to be its Chairman, and in the case of a Union territory, 
the appointment to the Advisory Board of any person who is a 
Judge of the High Court of a State shall be with the previous 
approval of the State Government concerned. 

Reference
to Advisory 
Boards.

10. Save as otherwise expressly provided in this Act, in every case 
where a detention order has been made under this Act, the 
appropriate Government shall, within three weeks from the date of 
detention of a person under the order, place before the Advisory 
Board constituted by it under section 9, the grounds on which the 
order has been made and the representation, if any, made by the 
person affected by the order, and in case where the order has been 
made by an officer mentioned in sub-section (3) of section 3, also 
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the report by such officer under sub-section (4) of that section. 

Procedure
of Advisory 
Boards.

11. (1) The Advisory Board shall, after considering the materials 
placed before it and, after calling for such further information as it 
may deem necessary from the appropriate Government or from any 
person called for the purpose through the appropriate Government 
or from the person concerned, and if, in any particular case, it 
considers it essential so to do or if the person concerned desires to 
be heard, after hearing him in person, submit its report to the 
appropriate Government within seven weeks from the date of 
detention of the person concerned. 

    (2) The report of the Advisory Board shall specify in a separate 
part thereof the opinion of the Advisory Board as to whether or not 
there is sufficient cause for the detention of the person concerned. 

    (3) When there is a difference of opinion among the members 
forming the Advisory Board, the opinion of the majority of such 
members shall be deemed to be the opinion of the Board. 

    (4) Nothing in this section shall entitle any person against whom 
a detention order has been made to appear by any legal practitioner 
in any matter connected with the reference to the Advisory Board; 
and the proceedings of the Advisory Board and its report, 
excepting that part of the report in which the opinion of the 
Advisory Board is specified, shall be confidential. 

12. (1) In any case where the Advisory Board has reported that 
there is, in its opinion, sufficient cause for the detention of a 
person, the appropriate Government may confirm the detention 
order and continue the detention of the person concerned for such 
period as it thinks fit. 

    (2) In any case where the Advisory Board has reported that there 
is, in its opinion, no sufficient cause for the detention of a person, 
the appropriate Government shall revoke the detention order and 
cause the person concerned to be released forthwith. 

Action upon 
the report of 
the Advisory 
Board 

13. The maximum period for which any person may be detained in 
pursuance of any detention order which has been confirmed under 
section 12 shall be twelve months from the date of detention: 

Provided that nothing contained in this section shall affect the 
power of the appropriate Government to revoke or modify the 
detention order at any earlier time. 

Maximum 
period of 
detention

14. (1) Without prejudice to the provisions of section 21 of the Revocation
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10 of 1897 General Clauses Act, 1897, a detention order may, at any time, be 
revoked or modified,- 

(a)  notwithstanding that the order has been made by an 
officer mentioned in sub-section (3) of section 3, by the State 
Government to which that officer is subordinate or by the 
Central Government; 

(b)  notwithstanding that the order has been made by a 
State Government, by the Central Government. 

    (2) The  revocation  or expiry  of a detention order shall not bar 
the making of a fresh detention order under section 3 against the 
same person in any case where fresh facts have arisen after the date 
of revocation or expiry on which the Central Government or a State 
Government or an officer mentioned in sub-section (3) of section 3, 
as the case may be, is satisfied that such an order should be made.    

of
detention
orders

Temporary 
release of 
persons
detained.

15. (1) The appropriate Government may, at any time, direct that 
any person detained in pursuance of a detention order may be 
released for any specified period either without conditions or upon 
such conditions specified in the direction as that person accepts, 
and may, at any time, cancel his release. 

    (2) In directing the release of any person under sub-section (1), 
the appropriate Government may require him to enter into a bond 
with or without sureties for the due observance of the conditions 
specified in the direction. 

    (3) Any person released under sub-section (1) shall surrender 
himself at the time and place, and to the authority, specified in the 
order directing his release or cancelling his release, as the case may 
be.

    (4) If any person fails without sufficient cause to surrender 
himself in the manner specified in sub-section (3), he shall be 
punishable with imprisonment for a term which may extend to two 
years, or with fine, or with both. 

    (5) If any person released under sub-section (1) fails to fulfil any 
of the conditions imposed upon him under the said sub-section or 
in the bond entered into by him, the bond shall be declared to be 
forfeited and any person bound thereby shall be liable to pay the 
penalty thereof. 

Protection
of action 

16. No suit or other legal proceeding shall lie against the Central 
Government or a State Government, and no suit, prosecution or 
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taken in 
good faith. 

Government or a State Government, and no suit, prosecution or 
other legal proceeding shall lie against any person, for anything in 
good faith done or intended to be done in pursuance of this Act. 

Act not to 
have effect 
with respect 
to
detentions
under State 
laws.

17.  (1) Nothing in this Act shall apply or have any effect with 
 respect to orders of detention, made under any State law, which 
are in force immediately before the commencement of the National 
Security Ordinance, 1980, and accordingly every person in respect 
of whom an order of detention made under any State law is in force 
immediately before such commencement, shall be governed with 
respect to such detention by the provisions of such State law or 
where the State law under which such order of detention is made is 
an Ordinance (hereinafter referred to as the State Ordinance) 
promulgated by the Governor of that State and the State Ordinance 
has been replaced- 

(i)  before such commencement, by an enactment passed by 
the Legislature of that State, by such enactment; or 

(ii)  after such commencement, by an enactment which 
is passed by the Legislature of that State and the application 
of which is confined to orders of detention made before such 
commencement under the State Ordinance, by such 
enactment. 

as if this Act had not been enacted. 
    (2) Nothing in this section shall be deemed to bar the making 
under section 3, of a detention order against any person referred to 
in sub-section (1) after the detention order in force in respect of 
him as aforesaid immediately before the commencement of the 
National Security Ordinance, 1980  ceases to have effect for any 
reason whatsoever. 

Explanation.- For the purposes of this section, "State law" means 
any law providing for preventive detention on all or any of the 
grounds on which an order of detention may be made  sub-section 
(2) of section 3 and in force in any State immediately before the 
commencement of the said Ordinance.

11 of 1980 

11 of 1980 

11 of 1980 
18. (1) The National Security Ordinance, 1980, is hereby repealed. 

    (2) Notwithstanding such repeal, anything done or any action 
taken under the said Ordinance shall be deemed to have been done 
or taken under the corresponding provisions of this Act, as if this 
Act had come into force on the 23rd day of September, 1980, and, 
in particular, any reference made under section 10 of the said 
Ordinance and pending before any Advisory Board immediately 
before the date on which this Act receives the assent of the 
President may continue to be dealt with by that Board after that 

Repeal
and
saving.
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date as if such Board had been constituted under section 9 of this 
Act.

R.V.S. PERI SASTRI 
Secy. to the Govt. of India 
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Shadow report for the Universal Periodic Review of India 2012 
 

Joint Submission by: 
International Human Rights Association of American Minorities (IHRAAM) - Nainamo, Canada 

 
And: 

Indian Council of South America (CISA) - La Paz, Brazil 
Indigenous Peoples and Nations Coalition (IPNC) - Anchorage, US 

International Council for Human Rights (ICHR) - Brussels, Belgium 
International Educational Development - Los Angeles, US 
Association of Humanitarian Lawyers - San Francisco, US 

International Association of Schools of Social Work (IASSW) - Hong Kong  
 

 
The International Human Rights Association of American Minorities submits this shadow report on the 
human rights situation in India to the Office of the High Commissioner for Human Rights. 
 
There are a host of endemic problems with the ability of the Indian government to respect its human rights 
obligations.  From systemic use of torture by the police to a lax approach to tackling the inherent 
discrimination that is part and parcel of the caste system the government of India is failing to fulfill its 
human rights obligations on many issues and has failed to undertake many of the recommendations that 
were the product of its first UPR. 
 
For 65 years the Government of India has stationed a military presence in the state of Jammu & Kashmir 
steadfastly refusing to honor the repeated requests of the United Nations to offer a plebiscite to the 
inhabitants.  In that time tens of thousands of civilians have lost their lives at the hands of the Indian forces 
stationed there.  The deployment persistently ranks as the largest deployment of military and para-military 
personnel anywhere on earth numbering in excess of 500,000 personnel.  Coupled with this there are a 
number of laws that are specifically used in Jammu & Kashmir that give, in the clearest of terms, near 
complete immunity from prosecution for acts contrary to human rights norms; the most serious of which 
include extra-judicial execution, torture, rape, arbitrary arrest and detention, disappearance, restriction of 
the press and freedom of speech, and the denial of the right of freedom of assembly. 
 
Laws such as the Jammu & Kashmir Public Safety Act, the Armed Forces Special Powers Act, the 
Criminal Procedure Code, and the National Security Act serve to allow the forces stationed in J&K to carry 
out human rights violations at whim.  The most telling consequence of the application of these laws may be 
the persistent discovery of mass graves throughout the state of Jammu & Kashmir; currently the number of 
bodies proven to be in mass graves in the state numbers almost 3000 but is likely to be much higher as only 
a small area has currently been investigated. 
 
In the summer of 2010 over 120 people were killed throughout Jammu & Kashmir whilst protesting the 
presence of Indian troops.  Many thousands were arrested with many of those being held under the 
draconian Public Safety Act.  Along with these deaths came overt acts of torture and mistreatment of 
detainees, many of whom now require constant medical attention; attention that is unavailable. 
 
India should begin to immediately focus on the following major human rights problems in Indian 
Administered Kashmir: 
 
1. Investigate to the full extent possible the several thousand bodies that have been found in mass graves in 

the state. 
2. Repeal those laws which are in strict violation of international human rights norms and the treaties to 

which India is signatory. 
3. Immediately bring the convention against torture into law. 
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4. Immediately ratify and bring into law the Convention for the Protection of All Persons From Enforced 
Disappearance. 

5. Strengthen accountability mechanisms in India to enhance treaty implementation at all levels of 
government, including the creation of comprehensive monitoring and reporting processes; and, the 
development of effective enforcement capabilities at all levels. 

6. To hold a plebiscite in Indian Administered Kashmir in order to allow the people of Kashmir to exercise 
their right to self-determination. 

 
 
 
The Armed Forces (Jammu & Kashmir) Special Powers Act 1958/1990 (AFSPA) 
 
The AFSPA, introduced in “disturbed areas” in 1958, but tailored to J&K in 1990, has bestowed sweeping 
powers upon the armed forces that operate in J&K and has allowed them to act with impunity while 
carrying out acts of torture and extra judicial execution. This in turn facilitates acts of enforced 
disappearance as evidence is hidden by disposing of the bodies. The act violates many of the non-
derogatory principles of the International Human Rights law and norms; principally the right to life, the 
right to remedy, the right to be free from arbitrary deprivation of liberty and from torture and 
facilitates/represents cruel inhuman and degrading treatment or punishment. All of these rights are 
enshrined in the ICCPR and other human right treaties. 
 
A number of states raised the issue of impunity during the first UPR of India, sadly little or no progress has 
been made towards rectifying the problem since the initial UPR. 

 
Having empowered through Section 3 of AFSPA, the Governor issued tow notifications, first dated 6th July 
1990 and second dated 10th August 2001, describing district of Srinagar, Budgam, Anantnag, Pulwama, 
Baramulla, Kupwara, Jammu, Kathu, Lidhampur, Poonch, Rajunri, and Doda to be “disturbed areas”. 
 
Section 4 of AFSPA gives sweeping powers to the “armed forces” that facilitate gross human rights 
violations with impunity as reproduced below: 
 
“Special powers of the armed forces”. Any commissioned officer, warrant officer, non-commissioned 
officer or any other person of equivalent rank in the armed forces may, in a disturbed area; 
 

a) If he is  of opinion that it is necessary so to do for the maintenance of public order, after 
giving such due warning as he may consider necessary, fire upon or otherwise sue force, 
even to the causing of death, against any person who is acting in contravention of any law 
or order for the time being in force in the disturbed area prohibiting the assembly of five or 
more persons or the carrying of weapons or of things capable of being used as weapons or 
of fire arms, ammunition or explosive substances; 

 
b) If he is of opinion that it is necessary so to do, destroy any arms dump, prepared or fortified 

position or shelter from which armed attacks are made or are likely to be made or are 
attempted to be made, or any structure used as training camp for armed volunteers or 
utilized as a hide-out by armed gangs or absconds wanted for any offence; 

 
c) Arrest, without warrant, any persons who has committed a cognizable offence or against 

whom a reasonable suspicion exists that he has committed or is about to commit a 
cognizable offence and may use such force as may be necessary to effect the arrest: 

 
d) Enter and search, without warrant, any premises to make any such arrest as aforesaid or to 

recover any person believed to be wrongful restrained or confined or any property 
reasonably suspected to be stolen property or any arms, ammunition or explosive substances 
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believed to be unlawful kept in such premises and may for that purpose use such force as 
may be necessary, and seize any such property, arm, ammunition or explosive substances; 

 
e) Stop, search and seize any vehicle or vessel reasonably suspected to be carrying any person 

who is a proclaimed offender, or any persons who has committed a non-cognizable offence, 
or against whom a reasonable suspicion exits that he has committed or is about to commit a 
non-cognizable offence, or any person who is carrying any arms, ammunition or explosive 
substance believed to be unlawfully held by him, and may, for that purpose, use or seizure, 
as the case may be. 

 
Contrary to ICCPR and UDHR, no person can take action against a member of the armed force that is 
suspected of having committed a crime, purported to be done under the act, without the express permission 
of the federal government. Section 7 extends unwarranted protection against “any person” acting under the 
powers conferral by AFSPA and which is reproduced as follows: 
 
The Criminal Procedure Code 1973  
 
Despite the special status given to the state of Jammu & Kashmir, Indian forces are protected by the 
immunity provisions of the Criminal Procedure Code of 1973 which applies to whole of India. The 
application of this code has resulted in an increased likelihood of excessive force being used by Indian 
forces as permission for prosecution has to be sought from the Government of India.  Amnesty 
International noted in 2005 that the Indian sponsored J&K government had made almost three hundred 
requests to prosecute members of the armed forces but not a single one was granted1. The J&K government 
simply does not request to prosecute unless the evidence is particularly compelling and the people of J&K 
have taken to the streets in protest so 300 is nowhere near a truly representative number. 
 
Section 45 
 
Section 45 of the CPC protects any member of the armed forces from arrest by civilian authorities for: 
 

“anything done or purported to be done by him in discharge of his official duty 
after obtaining consent of the central government”2. 
 

Section 197 
 
Section 197 of the CPC has been used to block the trial in civilian courts of members of the armed forces 
alleged to be responsible for human rights abuses. 
It states that: 
 

“No court shall take cognizance of any offence alleged to have been committed by 
any member of the Armed Forces of the Union while acting or purporting to act in 
the discharge of his official duty, except with the previous sanction of the Central 
Government”3. 

 
Human Rights Watch obtained a copy of a standard letter that is issued by the Government of India in 
response to requests to launch a prosecution that states that “after due consideration of the facts and the 
circumstances of the case” the government has “decided not to grant sanction to prosecute”4. 
 
The Prevention of Terrorism Act (POTA) 
                                                 
1 Amnesty International, “Briefing on The Armed Forces” (Special Powers Act), 1958. 
2 Section 45, Criminal Procedure Code 1973. 
3 Section 197(2), Criminal Procedure Code 1973. Human Rights Watch, “Everyone Lives in Fear”: Patterns of Impunity in Jammu and 
Kashmir, 12 September 2006, C1811.P29.  
4 Human Rights Watch, “Everyone lives in fear”: Patterns of impunity in Jammu & Kashmir, 12 September 2006, C 118, P 29. 
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The POTA was aggressively used in the 1990’s and 2000’s giving the police force blanket authority to 
book mostly innocents on alleged terrorist activities leading to arbitrary detention, torture and execution. 
 
Section 3 (5) of the Act criminalizes membership of a “terrorist gang or terrorist organization”. The 
section fails to define clearly what constitutes “membership” of a “terrorist gang” or a “terrorist 
organization”. It does not require evidence that the person accused of being a member has been involved in 
any offence. His guilt is only having membership which is not defined. 
 
The provision violates the international standards regarding the requirement of certainty in criminal law. 
 
Section 14 of the Act allows the investigating officer to require any person to furnish information to the 
investigating officer which he considers to be relevant for the purpose of this Act. Section 14 (1) states: 
 

“Notwithstanding anything contained in any other law, the officer investigating any 
offence under this Act with prior approval in  writing of an officer not below the 
rank of a superintendent of Police, may require any officer or authority of the 
central government or a State Government or a local authority or a rank or a 
company or a firm or any other institution, establishment, organization or any 
individual to furnish information in their possession in relation to such offence, on 
points or matters, where the investigating officer has reason to believe that such 
information will be useful for, or relevant to the purpose of this Act.” 

 
This section infringes the freedom of person and protection of journalists under law. Further this section 
does not exclude the lawyers explicitly from the obligation to disclose information obtained from their 
clients. 
 
Section 23 (3) of the Act authorizes executive to determine the issues relating to jurisdiction of Special 
Courts. The judiciary has no jurisdiction over these issues. The Special Courts are not independent from the 
executive power. This provision is contrary with the right to a trial before a competent, impartial and 
independent tribunal, and Principle 3 of the Basic Principles on the Independence of the Judiciary which 
states: “The judiciary shall have jurisdiction over all issues of a judicial nature and shall have exclusive 
authority to decide whether an issue submitted for its decision is within its competence as defined by law.” 
 
The Act provides for trial in camera. Section 30 (1) of the Act declares: 
 

“Notwithstanding anything contained in the code, the proceedings under this Act 
may, for reasons to be recorded in writing, be held in camera if the Special Court 
desires.” 

 
The trial procedures under the POTA violate International Standards of due process. This provision is in 
violation to International Standards and inconsistent to Article 14 (1) of the International Covenant on Civil 
and Political Rights, the Body of Principles for the Protection of All Person Under Any Form of Detention 
or Imprisonment (Section 36 Sub Section 1) and Article 10 and 11 of the Universal Declaration of Human 
Rights which entitles everyone to a fair and public hearing by a competent, independent and impartial 
tribunal by law. Further, these require that all court hearings and judgments, including criminal proceedings 
be public. This practice has substantially increased the fake trials and arbitrary arrests and imprisonment of 
the Kashmiri people. 
 
Section 30 (2) of the Act allows to keep the identity and address of any witness in secret. The permission to 
keep the identity and address of any witness secret has resulted in fake   trials and has been  frequently used 
for imprisonment of the people for years together. This provision deprives the accused of the right his or 
her defense, to obtain the necessary information to challenge the reliability and to undertake cross-
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examination. The provision is illegal, volatile to International Standards and is directly contrary to Article 
14(3) of International Covenants on Civil and Political Rights which declares: “To examine or have 
examined the witness against him and to obtain the attendance and examination of witness...” 
 
The Act under Section 32 (1) allows the confession made to a Public Officer to be admissible in the trial. 
This provision increases the use of torture. Confession in Police custody in India is widely extracted 
through torture. Under the Indian Evidence Act, a confession in front of a police officer is no confession. 
This provision of POTA is also inconsistent with Article (14 (3)of the International Covenant and Civil 
Political Rights  which requires everyone shall be entitled to the guarantee of not being compelled to testify 
against himself or to confess guilt. 
 
Section 48 (7) reverses the presumption of innocence. It is now on the shoulders of the accused to prove 
that he is innocent. This is in violation to Article 14 (2) 206 ICCPR and Article 11 of UDHR and Principle 
36 of The Body of Principles for the Protection of All Person Under Any Form of Detention or 
Imprisonment. 
 
The Jammu & Kashmir Public Safety Act 1978 (PSA) Amended 1987 & 1990 
 
The PSA falls short of the recognized norms of justice, such as equality before law, the right of the accused 
of appearance before a Magistrate within  24 hours of arrest, fair trial in public, access to counsel, cross 
examination of witnesses, appeal against conviction, protection from being tried under retrospective 
application of law and many other such provisions. This Act refers specifically to the territory of Jammu & 
Kashmir and is not applicable outside of that territory; however there are other examples of tailored 
versions of the public safety acts that apply to other parts of India. For the purposes of this document only 
an abbreviated analysis of the PSA is applicable. This analysis aims to outline how those provisions, based 
on impunity and lack of a requirement of evidence or trial, allow Indian forces to more easily enact an 
enforced execution and shield the perpetrators from justice. 
 
The PSA is an overly broad law that actively allows preventative detention for a period of up to two years 
for the exceptionally broad, “acting in a manner that is prejudicial to the security of the state or the 
maintenance of public order.” The PSA is therefore permitted to be used to detain people  for all manner of 
acts as seen fit by the arresting officer or the magistrate in front of whom the papers are brought. There are 
numerous examples of arrests being made for what is essentially nothing more than the exercise of the right 
to free speech and right to assembly. 
 
There is also an impunity clause in the PSA which states that: 
 

“No suit, prosecution or any other legal proceeding shall lie against any person for 
anything done or intended to be done in good faith in pursuance of the provisions of 
this Act”�. 

 
Those who are arrested under the PSA can be held for two years without charge and there is considerable 
documentation where the judiciary openly states that the victim is being held in “preventative detention”. 
There are also a considerable number of cases in which those detained under the PSA, once released, are 
immediately re-arrested often on the same charge as it is deemed by the arresting authority that the 
judiciary was incorrect in the quashing of the original PSA order. However, those instances are outside the 
scope of this document and, as such, will not be examined in detail. 
 
No accurate figures for those detained under the PSA are available as there are no records which are 
certainly kept. In 2005 some 443 habeas corpus petitions were lodged to challenge detentions for that year. 

                                                 
ˇ 13Jammu & Kashmir Public Safety Act (22), 1978. 
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This figure is not representative of the total as family members and victims are frequently threatened and 
coerced into not fighting at all. 
 
Under Section 8 of the Act, the Government has the power to detain any person with a view to prevent him 
from acting in a manner deemed “prejudicial to maintenance of public order” or “to the security of the 
State”. The period of detention is twelve months in the case of a person acting in any manner prejudicial to 
the maintenance of public order and two years in the case of a person acting in any manner prejudicial to 
the security of the State. Under this Act, people are held in detention not on the grounds that they have 
committed any offence under law, but purely on the purported presumption that they may in future commit 
acts that are harmful to the maintenance of public order or to the security of the State. 
 
The use of vague and ambiguous definitions in this Act is contrary to the principles of security of the 
person as said down in Article 3 of the Universal Declaration of Human Rights (Everyone has the right to 
life, liberty and security of the person) and Article 6 of the International Covenant on Civil and Political 
Rights (Everyone has the right to liberty and security of the person. No one shall be subjected to arbitrary 
arrest or detention...) This Act not only facilitates arbitrary arrest and detention but also encourages the 
torture in custody and extra judicial, summary and arbitrary executions, including force encounter. 
 
Under sub section (1) of section 13 of the Act, when a person is detained in pursuance of the detention 
order, the authority making the detention order shall not later than five days communicate to him the 
grounds on which the order has been made. However, in January 1990, the Governor of the State Jammu & 
Kashmir amended the section 13, removing this particular requirement. Now under Section 13 (2) the duty 
to inform the detainee of the grounds for his detention does not “require the authority to disclose facts 
which it considers to be against the Public interest to disclose”. 
 
The Provision is inconsistent with International Human Rights standards and the Article 9 (2) of 
International Covenant on civil and Political Rights which states: “Anyone who is arrested shall be 
informed, at the time of arrest of the reason for his arrest and shall be promptly informed of any charges 
against him.”    
 
The suspension of legal Safeguards relating to arrest and detention facilitates torture and cruel, inhuman or 
degrading treatment. ICCPR prohibits torture and Article 4 lays down that no derogation from this article 
may be made under any circumstances, not even in times of emergency. 
 
Under the PSA, there is no provision for the victim to compensation for unlawful arrest or detention. This 
is inconsistent to Article 9 (5) of International Covenant on Civil and Political Rights which lays down: 
“Anyone who has been victim of unlawful arrest or detention shall have an enforceable right to 
compensation”.                       
 
The National Security Act 1980 (NSA) 
 
The Act permits administrative detention of any person for a period of one year. Under  Section 8(2) of this 
Act, the authorities are empowered not to disclose the grounds of detention to the detainee. This provision 
is in direct contravention of Article 14 (3)(a) of the International Covenant on Civil and Political Rights 
(ICCPR)...To be informed promptly and in detail in a language which he understands of the nature and 
cause of the charge against him. ” 
 
In considering India’s second periodic report in 1988, the members of the UN Human Rights Committee 
were of the opinion that the National Security Act (NSA) derogated the rights guaranteed under the Article 
9 of the International Covenants on Civil and Political Rights which states, “1. Everyone has the right to 
liberty and security of person. No one shall be subjected to arbitrary arrested or detention. No one shall be 
deprived of his liberty...”  
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India and the Convention Against Torture 
 
The practice of the police and the armed forces using torture as a means to extract confessions is widely 
accepted as commonplace throughout India and the surrounding disputed territories. There is ample 
evidence that there is a culture of denial or a refusal to accept that torture is both commonplace and 
accepted as a legitimate tool by those that use it. Current laws and legislation that are in place in India are 
contrary to international human rights norms, they promote and encourage the use of torture by the police, 
military and para-military forces, there is a lack of accountability for those who commit torture and the 
penalties, in the exceptionally rare instances that a perpetrator is prosecuted, are minimal. 

It is telling that the government in India is yet to ratify the UN Convention Against Torture and other cruel, 
inhuman or degrading treatment (UNCAT) despite saying that this was a priority during its universal 
periodic review in 2008. The Indian government tacitly accepts that the problem of torture is so widespread 
that it is simply unable to ratify and follow the principles of the UNCAT. In an apparent attempt to make 
progress towards the signing of the UNCAT India has written a Prevention of Torture Bill which, as shown 
below, is deeply flawed and offers little hope that the judiciary will stop the use of torture in the near 
future. 

The Indian National Human Rights Commission, despite questions over its impartiality and ability to 
function, has recorded some 16,836 custodial deaths in years from 1994 up until 2008. That amounts to 
over three custodial deaths per day across India. These figures apply only to deaths in policy custody as 
there is no mechanism for the recording of deaths in military custody; this is of particular relevance in the 
disputed territories. 

The experience of IHRAAM, and the International Council for Human Rights, indicates that in the state of 
Jammu & Kashmir the number of custodial deaths in this time period is likely to be in the region of the 
10,000. Therefore, in the experience of these organisations, the figure produced by the NHRC is woefully 
under represented despite its already high number. Worryingly the number of custodial deaths in India rose 
year on year from 2000 up until 2008 with the figures at 1,037 and 1,977 respectively. 

Furthermore, the NHRC does not record, and has no power to act upon, instances where torture takes place 
but does not result in death. Our research shows that the number of incidences of torture in J&K is certainly 
in excess of 100,000 in the time period for which the NHRC has released statistics. 

Furthermore it is the practice of the NHRC to only accept a complaint of custodial death from one source. 
In practice this results in the seemingly obscure custom of the police making the complaint upon 
themselves before the family of the victim is aware of the death. The family are then unable to pursue the 
case and predictably deaths are often noted suicide or similar. 

It is the experience of this organisation that those who are tortured and released are later intimidated by the 
armed forces should they express a desire to seek redress. Furthermore, those families that have taken 
possession of a loved one that has died in custody are subject to the same fear and intimidation in order to 
prevent them lodging a case either internally or with the mechanism of the OHCHR.  

UNCAT 

It is useful to highlight Article 2 of the UNCAT: Article 2 

Each State Party shall take effective legislative, administrative, judicial or other measures to prevent acts of 
torture in any territory under its jurisdiction. 

No exceptional circumstances whatsoever, whether a state of war or a threat or war, internal political 
instability or any other public emergency, may be invoked as a justification of torture. 

An order from a superior officer or a public authority may not be invoked as a justification of torture. 
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Prevention of Torture Bill 

The prevention of Torture Bill is seen within India as a stepping stone to the eventual ratification of the 
UNCAT. However, the bill, comprising less than 500 words, falls short of the provisions set out the 
UNCAT on several key issues and will fail to adequately reduce instances of torture across India. Most 
notably there is no mention of the likely sentences or punishment for those convicted of causing death by 
torture, in fact there is no mention of death by torture at all. 

The bill does not address, at any point articles 2, 3, 4, 5, 8, 12, 14 and 15 of UNCAT. Furthermore the 
penalties envisioned by the bill are often less than those that could potentially handed out by the very 
legislation that it seek to remedy such as the criminal procedure code. These contradictions will serve to 
increase the time taken to prosecute or resolve cases and will likely result in the continuation of the 
woefully inadequate conviction rate. 

IHRAAM, and the International Council for Human Rights, concludes that current measures being 
undertaken by the Indian government will fail to adequately reduce instances of torture, and death from 
torture, in police or military custody. Furthermore, while the efforts of the NHRC and the potential 
introduction of the Prevention of Torture Bill may appear to show promise at first glance the reality is 
somewhat different. The year on year increase in recorded custodial deaths is a worrying trend, a trend that 
is unlikely to be reversed with the Prevention of Torture Bill. A more positive trend would be to repeal 
those laws that allow immunity for the armed forces and to modify existing complaint procedures for the 
police. 

Furthermore, punishment for those who commit torture should be considerably increased and amendments 
should be made to those procedures that significantly reduce the likelihood of the guilty being held to 
account. Critically, if the Government of India is to progress towards the ratification of the UNCAT, 
sweeping modifications to legislation will be required in order to meet the obligations of the convention. 

 

The Shopian Case 
 
On the 29th of May 2009 two sisters disappeared in the Shopian district of Kashmir.  Less than 24 hours 
later their bodies were discovered within sight of a para-military outpost just a few kilometers from where 
they were last seen.  As the evidence stacked up against the Indian forces stationed in the area a it is 
suspected that a mass coverup was undertaken by the Government of India to ensure that none of their 
forces could be found guilty.  This involved intimidation of witnesses, falsification of evidence and the 
persistent release of mis-information in the hope that the populous would not place blame upon the Indian 
Government.  The space afforded in this shadow report does not allow a detailed examination of the case 
but IHRAAM has previously submitted document A/HRC/15/NGO/7 which has a more detailed review of 
the case.  It is telling that though the crime took place over two years ago a perpetrator has yet to be 
prosecuted for this crime.  If, as is widely accepted, it was indeed members of the Indian para-military 
forces that carried out this act, then it is clear evidence that the Government of India is complicit in the rape 
and murder of two young women.  Furthermore, their considered effort to cover up this act shows that they 
have no wish to seek justice.  Cases such as this, which are numerous during the six decade long Kashmir 
conflict are clear evidence that the Government of India is failing to undertake its human rights 
commitments seriously. 
 
 
Mass Graves 
 
In mid 2008 almost 1000 bodies were discovered in just two districts of Indian Administered Kashmir.  
This was closely followed by the European Parliament passing the Urgency Resolution on Mass Graves in 
Kashmir which called upon the government of India to sanction an impartial investigation into the graves 
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with a view to discovering the identities of the victims.  Until this date no such investigation has been 
carried out and the Government of India continues to state that the bodies are those of para-militaries.  
More recently around 2000 bodies were discovered in several more districts over 500 of which were 
proven to be local people who had disappeared over the previous two decades.  IHRAAM calls upon the 
OHCHR to request more information relating to why the Government of India has failed to properly 
investigate these graves.  
 
 
Disappearance 
 
India signed the International Convention for Protection of All Persons from Enforced Disappearances in 
February 2007, but has failed to ratify the convention. The crime of Enforced Involuntary Disappearances 
not codified as a distinct offence in Indian penal laws. 
 
It is believed that a minimum of 8000 Kashmiris have disappeared to date though accurate figures are of 
course impossible to obtain at this time.  On the 18th of August 2009 official figures released by the pro-
India Jammu & Kashmir state assembly said 3,429 persons had disappeared between 1990 and July 2009, 
with only 110 persons missing after arrest by the security forces.  The practice of torture extra-judicial 
killings, summary execution and enforced disappearance is reported by multiple member states of the 
United Nations in their own human rights reports as well as many reports submitted to the Human Rights 
Council.  Disappearances are commonplace with many occurring with the last knows whereabouts of the 
victim being in the hands of Indian military or paramilitary forces.  Numerous, continuous and frequent 
instances of torture are reported ranging from a beating in the street up to death by electrocution in custody.  
Arbitrary arrests are commonplace and seen by many as a daily risk in Indian Administered Kashmir.  It is 
likely that acts such as arbitrary arrest and torture lead to the victim then disappearing.  As highlighted 
above, it is believed that the bodies of several thousand of the disappeared are in mass graves dotted around 
Kashmir, only some of which have been discovered at this time. 
 
Conclusion 
 
Since the OHCHR undertook the initial Universal Periodic Review of India in 2008 little seems to have 
changed regarding the human rights situation in Indian Administered Kashmir.  IHRAAM, and the other 
supporting organisations, call upon the OHCHR, through all available channels, including the UPR 
mechanism, to assist the Government of India in implementing the human rights treaties, covenants, and 
declarations to which it is signatory whilst also using the UPR mechanism to request information regarding 
the slow progress being made towards ending police impunity, retracting laws such as the Public Safety 
Act, prosecuting the perpetrators of human rights abuses and allowing an international investigation into 
the recurring discovery of mass graves in Indian Administered Kashmir. 
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The State of Human Rights in INDIA:  
A Stakeholders’ Report for the 13th Session of the UPR in 20121  

 
 

I. NGO Consultation on the UPR 
 
 This Stakeholders‟ report is being submitted on behalf of the Peoples Forum for 
UPR (PF for UPR) of which ACHR serves as the Secretariat. A National Consultation 
was held at India Islamic Cultural Centre, New Delhi on 8-9 October 2011 to prepare this 
submission. The list of stakeholders of this report is provided in the Annex 1. 
 
II. Status of implementation of the 2008-UPR recommendations  
 
 The UPR in its session in April 2008 made 18 recommendations to the 
Government of India (GoI).2 The only recommendation that has been implemented is 
extending standing invitation to the Special Procedures mandate holders in September 
2011. While the GoI reportedly already extended invitation to a number of mandate 
holders for visit prior to the next UPR session, it reportedly failed to extend the invitation 
to the Special Rapporteur on Torture. 
 

The government of India has failed to ratify the UN Convention Against Torture – 
a commitment made in 2008. The Parliamentary Select Committee of the Rajya Sabha3 
adopted the Prevention of Torture Bill on 6 December 2010. The GoI failed to introduce 
the Bill in the winter session of parliament that started on 22 November 2011.4  

 
India further failed to adopt the National Action Plan for Human Rights despite 

starting the process on 10 July 1998.  
  
                                                           
1 . 13th Session of the Universal Periodic Review Working Group of the UN Human Rights Council – 
India, 21st May - 1st June 2012 
2. A/HRC/8/26/Add.1 dated 25 August 2008 
3 . Upper House of Indian Parliament 
4. Press Information Bureau, “Passage of Pending Bills Top Priority of the Government: Pawan 
Kumar Bansal, Parliamentary Affairs Minister Addresses Pre-Session Press Conference, 16 
November 2011, http://pib.nic.in/newsite/erelease.aspx?relid=77251  
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III. Compliance with international human rights treaties  
 

Since 2008 Review, India only ratified the UN Convention Against Corruption. It 
has failed to ratify the major human rights conventions: UNCAT, 1951 UN Convention 
relating to the Status of Refugees, ICRMW, CED, CEDAW-OP and ICCPR OP1 and OP 
2, the Rome Statute of the International Criminal Court, ILO Convention No. 169 on 
Indigenous and Tribal Peoples in Independent Countries, Anti-Personnel Mine Ban 
Convention and the Additional Protocols II to the Geneva Conventions. 
 
a. Status of international treaties under the constitutional/legal framework 
 
  International treaties are not self-executing in India. It was only on 23 August 
2011, the Office of the President of India issued a directive stating that “accession to, or 
ratification of such Conventions/Treaties, be undertaken only after the relevant domestic 
laws have been amended, or the enabling legislation has been enacted in cases, where 
there are no domestic laws on the subject”.5 The notice is silent with respect to the treaties 
already ratified by India on which there are no domestic laws. 
 

b. Status of human rights mechanisms  
 
  All the National Human Rights Institutions of India such as the National 
Human Rights Commission (NHRC), National Commission for Women (NCW), 
National Commission for Minorities (NCM), National Commission for Scheduled Castes 
(NCSC), National Commission for Scheduled Tribes (NCST), National Commission for 
Protection of Child Rights do not comply with the Paris Principles on NHRIs. First, none 
of them can make their Annual Reports public without the same being first placed before 
the parliament. Not a single Annual Report of the NCST has been made public since 
2004 despite submissions of four reports to the President of India.6 Second, there is no 
legal guarantee to ensure plurality in the composition of members. Many NHRIs lack 
representation from women and vulnerable groups. Currently, the NHRC has no female 
member. Third, the NHRIs do not have financial autonomy and cannot hire their own 
permanent staff.  The staffs are on deputation from various departments including the 
Intelligence Departments. 
 

The NHRC cannot investigate human rights violations by the armed forces of the 
Central government and the India Army under Section 19 of the Human Rights 
Protection Act (HRPA). Further, under Section 36(2) of the HRPA, the NHRC is barred 
from inquiring “into any matter after the expiry of one year from the date on which the 
act constituting violation of human rights is alleged to have been committed”.7 
                                                           
5 . No.1/13/2/2010-Cab GOVERNMENT OF INDIA/ CABINET SECRETARIAT/ RASHTRAPATI 
BHAVVAN dated the 23rd August 
2011,http://cabsec.nic.in/showpdf.php?type=circulars_23august_2011&special  
6. National Commission for Scheduled Tribes, 
http://ncst.nic.in/index2.asp?slid=490&sublinkid=280&langid=1  
7 . Human Rights Protection Act, 1993 as amended in 2006 available at  www.nhrc.nic.in 
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The Jammu and Kashmir (J&K) State government does not accept the jurisdiction 

of the NHRC. It has recently filed a writ petition No.980/2011 before the J&K High 
Court against the NHRC and Asian Centre for Human Rights (ACHR) after the NHRC 
awarded compensation to the relatives of Mr Mohan Lal, a victim of torture pursuant to a 
complaint filed by the ACHR.8 
 

 

IV. HUMAN RIGHTS SITUATION ON THE GROUND SINCE 2008  
 
1. Equality and non-discrimination  
 

Equality and non-discrimination are guaranteed in law but not in practice. 
Further, special laws and policies for promotion and protection of the rights of the Dalits, 
indigenous peoples, religious minorities, women, children and disabled are not 
implemented effectively.  
 

Patriarchy remains the root cause of discrimination against women. There is 
preference for boys and the Pre-Natal Diagnostic Techniques Act and other measures 
have failed to curb cases of female foeticide. According to the provisional census of 
2011, the sex ratio (the number of females per 1,000 males) for the 0-6 age group 
plummeted to 914 from 927 in 2001 census. Haryana reported the worst sex ratio of 830 
females in the country in the 0-6 age group.9 Dowry deaths of women are widespread 
despite the Dowry Prohibition Act. A total of 24,946 dowry deaths were reported during 
2008-2010 respectively 8,172 cases in 2008, 8,383 cases in 2009 and 8,391 cases in 
2010.10  
 

The Dalits who constitute 16.2% of the total population face segregation and are 
denied access to public places and services including places of worship, electricity, water 
etc. The following cases illustrate the grim situation: On 2 November 2011, Justice C S 
Karnan of the Madras High Court alleged humiliation by fellow judges on the basis of his 
caste since April 2009 and filed a complaint with Chairman of the NCSC who forwarded 
it to the Chief Justice of India.11 Earlier, on 24 June 2011, Chairperson of the NCSC Mr P 
L Punia himself a Dalit was denied entry into a Hindu temple at Ranapada village in Puri 
district, Orissa.12 On 20 July 2011, Kashinath Mallik, a Dalit Member of Legislative 

                                                           
8 . NHRC Case No. 55/9/2003-2004-AD/UC, 
http://www.achrweb.org/impact/compensations/Mohan_Lal.pdf 
9. 2011 Provisional Census figure  
10. Crime in India 2009 and Crime in India 2010, National Crimes Records Bureau (NCRB) under 
the Ministry of Home Affairs (MHA), http://ncrb.nic.in/  
11. Judge rubbed his shoes against me, says Justice Karnan, The Times of India, 4 November 2011  
12. Dalit denied entry in temple: Orissa government steps in to resolve issue, Daily News and 
Analysis, 25 June 2011, http://www.dnaindia.com/india/report_dalit-denied-entry-in-temple-
orissa-government-steps-in-to-resolve-issue_1559008  
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Assembly in Orissa, was allegedly not allowed to eat food along with his colleagues at an 
official meeting.13 
 

The indigenous peoples / tribals who constitute over 8% of the total population 
face discrimination for access to justice, health, education, food security and political 
representation. Many of the Particularly Vulnerable Tribal Groups are on the verge of 
extinction while others are stigmatized under the „Habitual Offenders Act‟. 
 

Religious minorities face acute discrimination and acts of violence. The Muslims 
are usually the first suspects of terror attacks though investigations also revealed 
involvement of the Hindu extremist groups in the 2006 Malegaon bomb blasts 
(Maharashtra), the 2007 Mecca Masjid blast (Hyderabad, Andhra Pradesh), the 2007 
Samjhauta Express train bombing (Haryana), the 2007 Ajmer Sharif Dargah blast, and 
the 2009 Goa blast.14 
 

The GoI pursues discriminatory programmes. While the widows of those killed 
by alleged terrorists are given rehabilitation under the „Central Scheme for Assistance to 
Civilian Victims/Family of Victims of Terrorist, Communal and Naxal Violence‟, the 
widows of alleged terrorists killed by the security forces are not provided any 
assistance.15 There were at least 27,000 conflict-afflicted widows in J&K,16 15,000 in 
Manipur,17 and over 1000 in Assam (as of April 2007).18 
 
 

2. Civil and political rights 
 
a. Armed conflicts, public emergency and derogation from the right to life 
 

About 21 out of 28 States are afflicted by internal armed conflicts where 
violations of international humanitarian laws are common.19 During 2008-2010, these 
                                                           
13. Orissa: Dalit MLA faces discrimination, IBN News, 23 July 2011, 
http://ibnlive.in.com/news/orissa-dalit-mla-faces-discrimination/169542-3.html  
14. Saffron Terrorism – a new phenomenon, says Home Minister Chidambaram, NDTV, 25 August 
2010, http://www.ndtv.com/article/india/saffron-terrorism-a-new-phenomenon-says-home-
minister-chidambaram-47193   
15. Page 8, Annual Report 2008-09, MHA, http://www.mha.nic.in/pdfs/AR(E)0809.pdf  
16. Survey on orphans and widows in Kashmir, The Hindustan Times, 28 April 2010, 
http://www.hindustantimes.com/India-news/JAndK/Survey-on-orphans-and-widows-in-
Kashmir/Article1-536651.aspx  
17. Manipur „gun widows‟ call for end to violence, The Telegraph, 18 June 2011, 
http://www.telegraphindia.com/1110618/jsp/northeast/story_14126459.jsp  
18. Statement of Tarun Gogoi, Chief Minister of Assam, 
http://news.webindia123.com/news/articles/India/20070419/640792.html  
19 . The 21 States are: Jammu and Kashmir, seven northeastern States of Assam, Arunachal 
Pradesh, Meghalaya, Manipur, Mizoram, Nagaland and Tripura and 13 Naxalite affected States of 
Andhra Pradesh, Bihar, Chhattisgarh, Jharkhand, Karnataka, Kerala, Madhya Pradesh, Maharashtra, 
Orissa, Tamil Nadu, Uttar Pradesh, Uttarakhand and West Bengal. 
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armed conflicts led to the killing of 1,234 persons in J&K;20 3,798 persons in the Naxal 
conflict spread over 13 States;21 and 932 persons in seven North Eastern States.22 The 
International Committee of the Red Cross is not given access except to J&K. 
 

The State uses illegal and unconstitutional means for counter-terrorism. Since 
2005, the Chhattisgarh government armed the tribal civilians as Special Police Officers 
(SPOs) to fight the Maoist insurgents resulting in serious human rights violations. After 
the Supreme Court declared the appointment of the SPOs in Chhattisgarh as “illegal and 
unconstitutional” on 5 July 2011,23 the Chhattisgarh State government responded by 
inducting the SPOs into regular police force retroactively without any training and 
consideration of educational qualification. On 18 November 2011, the Supreme Court 
while considering the appeal against the order of 5 July 2011 held that the ban on the 
SPOs will be limited to Chhattisgarh only.24 The SPOs who have been declared “illegal 
and unconstitutional” have become legal!  
 

In J&K and North East India, GoI imposes “State of Emergency” through the 
Disturbed Areas Act, 1976. Once an area is declared “disturbed”, the Armed Force 
Special Powers Act, 1958 (AFSPA) comes into effect. In November 2011, the Attorney 
General in his legal opinion to the Central Government stated that Governor of the State, 
the representative of the President of India, is the final authority for declaration and 
revoking of the Disturbed Areas Act and the AFSPA. This effectively implies that the 
areas declared as “disturbed” are under President‟s Rule which is a state of emergency.25  
 

At present, the entire  State of Manipur  (except Imphal Municipal area), 
Nagaland and Assam, Tirap and Changlang  district of Arunachal Pradesh and 20 km belt 
in the States of Arunachal Pradesh and Meghalaya having common border  with Assam 
have been declared „Disturbed Areas‟.  Tripura has declared the areas under 34 police 
Stations in full and part of the areas under six Police Stations as „Disturbed Area‟.26 Out 
of the 22 districts, 20 districts of J&K have been declared disturbed.27  
 

                                                                                                                                                                             

 
20.  Annual Reports for 2008 to 2010, MHA  
21. Naxal Management Division of the MHA, http://mha.nic.in/uniquepage.asp?Id_Pk=540  
22. Annual Reports for 2008 to 2010, MHA 
23. Salwa judum is unconstitutional: Supreme Court, 6 July 2011, CNN-IBN, 
http://ibnlive.in.com/news/salwa-judum-is-unconstitutional-supreme-court/165150-3.html 
24 . http://www.ndtv.com/article/india/supreme-court-order-banning-special-police-officers-in-
anti-naxal-operations-will-apply-only-to-chha-151011 
25 . AFSPA: Law says Guv, not CM, has the last word, The Hindustan Times, New Delhi, 23 
November 2011 
26. Ministry of Home Affairs, Annual Report 2010-11, Page 17  
27 . Four districts in J-K to bid adieu to AFSPA soon, Indian Express, 23 October 2011, 
http://www.indianexpress.com/news/four-districts-in-jk-to-bid-adieu-to-afspa-
soon/864325/0 
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Section 4(a) of the AFPSA empowers non-commissioned officers to “fire upon or 
otherwise use force, even to the causing of death”. It is a clear derogation from Article 6 
of the ICCPR. India as a party to the ICCPR has not informed to “the other States Parties 
to the Covenant, through the intermediary of the Secretary-General of the United 
Nations”. 
 
 
b. Right to life  
 

Custodial deaths are rampant and a total of 14,231 persons i.e. more than four 
persons per day died in police and judicial custody in India from 2001-2002 to 2010. This 
includes 1,504 deaths in police custody and 12,727 deaths in judicial custody. Many of 
these deaths are as a result of torture.28  
 

The civilians are routinely killed in disproportionate use of fire-arms 
by the law enforcement personnel. A total of 740 civilians were killed in police 
firing from 2008 to 2010, including 239 persons in 2010,29 184 persons in 2009,30 and 
317 persons in 2008.31 In J&K alone, at least 109 persons, including children and women, 
were killed in firing by security forces during the mass protest in the Kashmir Valley 
during 11 June 2010 to September 2010.32 
 

Extrajudicial executions too are rampant. There were at least 132 cases of 
encounter killing at the hands of the police during 2008-0933 and 177 cases in 2007-08.34 
These figures do not reflect the actual number of extrajudicial executions as the 
executions by the armed forces and the army are excluded.  The Assam Police in its 
website claimed that they have killed 129 persons in encounters during January – July 
2010.35 Earlier on 20 January 2010, the NHRC while dealing with a complaint filed by 
ACHR directed the state government of Manipur to open 111 cases of fake encounters.36 
The Border Security Forces (BSF) allegedly extrajudicially killed 23 persons in 2008, 20 
persons in 2009, 12 in 2010 and 9 in 2011 in the Indo-Bangladesh border.37  

 
Death penalty given to 137 convicts in 2010 exposes the hollowness of India‟s 

claim for application of the “rarest of the rare case” principle while awarding capital 
penalty. In 2009, the Supreme Court called for death sentence for those guilty of dowry 
                                                           
28 . Torture in India 2011, Asian Centre for Human Rights, 22 November 2011 quoting the NHRC 
data submitted to the parliament of India  
29. Chapter 14 of “Crime In India 2010”, NCRB, MHA 
30. Chapter 14 of “Crime In India 2009”, NCRB, MHA  
31. Chapter 14 of the “Crime In India 2008”, NCRB, MHA  
32. Asian Centre for Human Rights, “Indian army‟s role in Kashmir‟s Intifada”, India Human Rights 
Report Quarterly, July-Sept 2010, http://www.achrweb.org/ihrrq/issue1/ihrrq-jul-sep-2010.pdf  
33. Annual Report 2008-09, NHRC   
34. Annual Report 2007-08, NHRC  
35. http://assampolice.com/archives/press/archpress.php 
36. The NHRC order is available at http://www.achrweb.org/ncpt/compensations/R_K_Sanjoba.pdf  
37 . Information provided by Manab Adhikar Suraksha Manch to ACHR on 25 November 2011 
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deaths and bride burning.38 On 9 May 2011, the Supreme Court further directed the 
courts to award death sentence in cases of “honour killings”.39 On 8 June 2011, a special 
court in Etah in Uttar Pradesh sentenced 10 persons to death in a case of “honour 
killing”.40 On 1 March 2011, eleven people were sentenced to death in the Sabarmati 
Express arson case which led to infamous Gurajat riots in 2002.41 Further, President 
Pratibha Patil rejected the mercy petitions of Devinder Pal Singh Bhullar of Punjab, and 
Mahendra Nath Das of Assam in May 2011 and of Murugan, Santhan and Perarivalan in 
August 2011. On 10 August 2011, the Ministry of Home Affairs (MHA) advised the 
President to reject the mercy petition of Afzal Guru.42 

 
c. Personal liberty  
 

The constitution of India allows preventive detention. A number of Central 
legislations like the Unlawful Activities Prevention Act and the National Security Act, 
and State legislations like the Chhattisgarh Special Public Safety Act, the J&K Public 
Safety Act etc allow preventive detention without trial. 
  

At the end of 2009, 2,232 persons were detained under preventive detention 
laws including 835 in Tamil Nadu, 356 in Gujarat, 294 in Uttar Pradesh, 182 in J&K, 143 
in Manipur, 82 in Maharashtra, 70 in Kerala, 51 in Madhya Pradesh, 42 in Nagaland, 40 
in Andhra Pradesh, 38 in Meghalaya, 27 in Rajasthan, 17 in Karnataka, 15 in Delhi, 13 in 
Punjab and 10 in Bihar among others.43 These figures are miniscule of the actual 
detention under the preventive detention laws. Further, the Uttar Pradesh Government 
claimed that 1,797 notorious criminals were detained under the National Security Act in 
the state.44 

 
As per the ACHR‟s report, Juveniles of J&K: Unequal before the Law & Denied 

Justice in Custody of November 2011, children in J&K have been consistently detained 
under the J&K Public Safety Act in clear violation of the Supreme Court ruling that 
juveniles must be tried under the juvenile laws.  

 

 

                                                           
38. Hang those guilty in dowry death cases: SC, CNN-IBN, 1 June 2009, 
http://ibnlive.in.com/news/hang-those-guilty-in-dowry-death-cases-sc/93882-3.html 
39. Award death penalty for honour killings: SC, Indian Express, 9 May 2011, 
http://www.indianexpress.com/news/award-death-penalty-for-honour-killings-sc/787987/   
40. 10 get death for honour killing, Times of India, 9 June 2011  
41. Eleven get death penalty for Godhra train carnage, The Hindustan Times, New Delhi,1 March 2011  
42. Rajiv Gandhi assassination: President rejects mercy petition of killers, The Economic Times 
(online), 11 August 2011, http://articles.economictimes.indiatimes.com/2011-08-
11/news/29876186_1_mercy-petition-hara-kanta-das-mahendra-nath-das  
43. “Prison Statistics in India 2009”, Table 3.3, NCRB, MHA    
44. Top Priority to law &order, Hindustan Times, 18 September 2011  
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d. Denial of right to nationality and participation in public life 
 

About 53,721 Chakmas and Hajongs of Arunachal Pradesh, two thirds of whom 
are born in India, who had migrated to India in 1964 have been denied Indian 
nationality, right to vote, registration of births and deaths etc despite the directions of 
the Supreme Court of India in the case of National Human Right Commission vs. State of 
Arunachal Pradesh & Anr. [W.P(C) No 720/20050 and the Delhi High Court [WP(C) 
No.886 of 2000].  The Central government and the Election Commission of India failed 
to implement the judgements of the Courts. 
 

About 250,000 Hindu and Sikh minorities of J&K have been denied citizenship 
under the Constitution of J&K recognized under Article 370 of the Constitution of India. 
As a result, these Sikh and Hindu refugees can neither own property nor can get 
government jobs and any other benefits that accrue to the citizens of J&K.45 
 
e. Torture 

 
Torture in police custody is rampant and torture is not a crime. The NHRC 

recorded a total of 4,034 custodial deaths and 1836 cases of torture in police custody 
during 2008-09 to 2010-11.46 ACHR asserts that 99.99% deaths in police lock 
up are a result of torture which take place within 48 hours of the victims 
being taken into custody.47  
 

The prison conditions are sub-human and deplorable. Overcrowding and the 
lack of quality food and lack of access to justice (not being produced in jails) lead to 
inhuman and degrading treatment. There were a total of 385,352 prisoners against the 
total capacity of 302,457 prisoners in the 1369 jails of the country as on 30 June 2009 
representing an overcrowding of 27.4%. Out of them 2,61,557 i.e. 67.8% of the inmates 
were undertrials.48 There is growing international concerns about the conditions and use 
of torture in the prisons in India. In June 2011, the Danish High Court refused to extradite 
Kim Davy, a Danish citizen and prime accused in the Purulia arms drop case of 1995, to 
India on the ground that he would risk “torture or other inhuman treatment” in Indian 
jails. In July 2011 India had to agree to a British court‟s direction to allow a British 
human rights expert to examine prison conditions in Gujarat before it grants extradition 
of Mohammad Hanif Umerji Patel, alias Tiger Hanif, the alleged mastermind of the 1993 
bomb blast in Surat. In September 2011, the Portuguese High Court cancelled the 
extradition of Abu Salem on the ground that he was tortured in custody following 
                                                           
45. Asian Centre for Human Rights, “Hindu and Sikh refugees from Pakistan: Majority Kashmiris 
have a case of extreme discrimination to answer!”, India Human Rights Report, October-December 
2010, http://www.achrweb.org/ihrrq/issue2/ihrrq-oct-dec-2010.pdf  
46. NHRC figures paint rosy picture of Kashmir and Northeast; UP and Bihar are worst offenders, 
Tehelka, 30 August 2011, 
http://www.tehelka.com/story_main50.asp?filename=Ws300811NHRC.asp  
47. Torture in India 2011, Asian Centre for Human Rights, 21 November 2011 
48. “Prison Population Statistics”, http://www.nhrc.nic.in  
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extradition.49 On 31 October 2011, Madhu Koda, former Chief Minister of Jharkhand 
and sitting Member of Parliament, who is in judicial custody on corruption charges, 
was allegedly tortured by the prison security staff for demanding good quality food in 
Birsa Munda Central Jail in Ranchi.50  
  
f. Violence against women 

 
Women in India continue to face physical, sexual, and economic violence. There 

were at least 2,13,585 cases of crimes against women including 22,172 rape cases, 29,795 
cases of kidnapping and abduction, 8,391 cases of dowry deaths in 2010;51 2,03,804 cases 
o during 2009 and 1,95,856 cases during 2008.52 This data does not include crimes 
committed by the armed forces and the Army. 
 
g. Administration of justice and rule of law 
 

“Public servants” enjoy impunity and no prosecution can take place without 
“prior sanction” from the government under section 197 of the Criminal Procedure Code 
and various special laws like AFSPA. Further, all the Acts provide immunity for “acts 
done on good faith”. Section 19(1) of the Prevention of Corruption Act, 1988 provides 
that “No court shall take cognizance of an offence punishable under section 7, 10, 11, 13 
and 15 alleged to have been committed by a public servant, except with the previous 
sanction…” 
 

Therefore, Indian judiciary has no independence for prosecution of the public 
servants. In the custodial death of Mr Khwaja Yunus in January 2003, the Maharashtra 
government rejected the state Criminal Investigation Department‟s plea to prosecute 10 
senior officers of the Mumbai Police.53 Consequently, only four junior officers i.e., 
Assistant Inspector Sachin Vaze and constables Rajendra Tiwari, Rajaram Nikam and 
Vasant Desai are being prosecuted. In August 2011, the Bombay High Court reserved the 
order in Yunus custodial death case.54 

 
In a RTI reply dated 6 September 2011, the J&K Home Department stated that 

from 1989 to 2011, the State government applied for sanctions for prosecution from the 
Ministry of Defence (MoD) and the MHA under section 7 of the AFSPA in 50 cases. Of 

                                                           

49. Why no anti-torture law in India?, Suhas Chakma, The Seven Sisters Post, 22 November 2011 
50. Madhu Koda says he was attacked by jail staff, Hindustan Times, 31 October 2011, 
http://www.hindustantimes.com/India-news/NorthIndia/Madhu-Koda-says-he-was-attacked-
by-jail-staff/Article1-763141.aspx  
51. Crime in India 2010, NCRB, MHA  
52. Crime in India 2009, NCRB, MHA, Chapter 5, http://ncrb.nic.in/CII-2009-NEW/cii-
2009/Chapter%205.pdf  
53. Why were cops in Yunus case let off? HC, The Times of India, 9 December 2009   
54. HC reserves order in Khwaja Yunus custodial death case, Mumbai Mirror, 21 August 2011, 
http://www.mumbaimirror.com/index.aspx?page=article&sectid=2&contentid=20110821201108
2102090054178e65b29  
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these 50 cases, sanction for prosecution was declined in 26 cases while response was 
awaited in 16 cases and prosecution sanction was recommended in eight cases. However, 
in an affidavit filed before the J&K High Court in the case of Ghulam Nabi Magray Vs 
Union of India (Writ Petition no. 1842 of 2003) on 5 June 2009, the MoD claimed to 
have received only 35 cases from the State government for prosecution sanctions under 
the AFSPA.55 
 

Access to justice remains a myth especially for the poor given prolong judicial 
delay, lack of infrastructure of the judiciary, lack of trial and judiciary remains marred by 
alleged corruption. The total budgetary allocation for the judiciary during the Eleventh 
Five Year Plan (2007-2012) was Rs.14,700 million.56 In contrast, the budget for defence 
outlays during 2010-11 alone was Rs. 1,47,34400 million (US $31.9 billion).57 The 
vacancies are not filled up in time while at least 32.2 million cases were pending before 
the courts as of 30 September 2010. These included 54,562 cases pending in the Supreme 
Court, 42,17,903 cases pending in the High Courts, and 2,79,53,070 cases pending in the 
District and Sub-ordinate Courts.58 Yet, more than 31% of posts of judges in various 
High Courts and the Supreme Court are lying vacant as on 1 August 2011. Of the 895 
sanctioned posts of judges in the 21 High Courts and the Supreme Court, 284 posts were 
vacant including 4 vacancies in the Supreme Court.59 Amongst the High Courts, the 
largest number of vacancies was in Allahabad High Court where 98 out of sanctioned 160 
posts – more than 61% - have not been filled as of 1 August 2011.60 
 

India refuses to conduct effective investigations into human rights violations. 
Though Section 176 of the Indian Penal Code provides for judicial inquiry into death, 
rape and disappearance in police custody, the governments continue to order only 
executive magisterial inquiries.  In September 2011, the J&K State Human Rights 
Commission stated that there are at least 3,844 unmarked graves in Poonch and Rajouri 
                                                           

55 . Kashmir - Lies about sanctions under AFSPA, Sanhati.com, 23 October 2011; 
http://sanhati.com/articles/4278/ 
56. Budget Outlay for Judiciary, Press Information Bureau, November 22, 2010 
http://www.pib.nic.in/release/release.asp?relid=67389  
57 . Budgeting for India‟s Defence: An Analysis of Defence Budget 2010-11 and the Likely Impact 
of the 13th Finance Commission on Future Defence Spending, Institute of Defence Studies and 
Analysis, 3 March 2010 available at 
http://www.idsa.in/idsacomments/BudgetingforIndiasDefence2010-11_lkbehera_030310 
58. Supreme Court, “Court News”, Vol. V, Issue No. 4, October-December 2010, 
http://supremecourtofindia.nic.in/courtnews/2010_issue_4.pdf 
59. 31% of judges' posts in SC, HCs lying vacant, Times of India (Online), 8 August 2011 available 

at http://articles.timesofindia.indiatimes.com/2011-08-08/india/29863790_1_vacancies-high-

courts-judges  
60. 31% of judges' posts in SC, HCs lying vacant, Times of India (Online), 8 August 2011 available 

at http://articles.timesofindia.indiatimes.com/2011-08-08/india/29863790_1_vacancies-high-

courts-judges 
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districts of J&K and directed the state government to constitute an “independent, duly 
representative, credible, structured and fully empowered” body to “investigate and 
identify the people buried and to prosecute the perpetrators.”61  The State government 
refused to take further actions on these cases. 
 
h. Right to privacy, marriage and family life 
 

India has no law on the right to privacy. On an average, 6,000-8,000 telephones 
are reportedly tapped by various agencies at any given time with the permission of the 
Union Home Secretary while another 10,000 phones are monitored by various state 
governments at any given point of time.62  
 

The honour killings of those marrying from different communities are 
rampant. The GoI stated before the Rajya Sabha, upper house of parliament, in August 
2010 that 560 couples have been threatened for marrying from different castes since 
2005. Out of these, a total of 121 persons were murdered including 48 in Uttar Pradesh, 
15 in Delhi, 41 in Haryana and 17 in other states.63 Majority honour killing cases are 
recorded as murder. 
 
i. Freedom of religion and belief, expression, association and peaceful assembly, and 
right to participate in public and political life 
 

Freedom of religion is severely restricted by the Freedom of Religion Act 
currently in force in Arunachal Pradesh, Tamil Nadu, Orissa, Madhya Pradesh, Gujarat 
and Himachal Pradesh. The Dalits who convert to Christianity or Islam are denied access to 
affirmative action benefits and a Public Interest Litigation is pending before the Supreme 
Court challenging the same.64 
 

The religious minorities face regular physical attacks. According to the MHA, as 
many as 5,981 incidents of communal violence resulting into death of 1,075 persons and 
injuries to 17,413 persons took place during 2003-2010 (till 15 December 2010).65 These 
also included 658 communal incidents resulting death of 111 persons and injuries to 
1,971 persons in 201066; 791 communal incidents resulting death of 119 persons and 

                                                           
61. SHRC orders probe into more unmarked graves in J-K, The Indian Express, 17 September 2011  
62 . Govt to come down hard on unauthorized phone taps; available at: 
http://www.livemint.com/2011/05/18002647/Govt-to-come-down-hard-on-unau.html 
63 . North Indians disapprove of honour killings: study, IBNlive.com, 15 August 2010; available at: 
http://ibnlive.in.com/news/north-indians-disapprove-of-honour-killings-study/128892-3.html 
64 . Supreme Court to examine quota benefit to Dalit converts, The Hindu, 21 January 2011, 
http://www.thehindu.com/news/national/article1108895.ece 
65 . Ministry of Home Affairs,  http://www.mha.nic.in/uniquepage.asp?Id_Pk=288 
66 . Communal situation in the Country, Annual Report 2010-2011 of the Ministry of Home 
Affairs, Government of India; available at: http://www.mha.nic.in/pdfs/AR(E)1011.pdf 
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injuries to 2,342 persons in 200967; and 943 communal incidents resulting death of 167 
persons and injuries to 2,354 persons during 2008.68 
 

The Buddhist minorities cannot control their holiest place of worship, the Bodh 
Gaya temple where Lord Buddha gained enlightenment. It is still managed by the Hindus 
in contraventions of the directions of the NCM. On 8 February 2010, the NCM reiterated 
its earlier recommendations to handover the management to the Buddhists69 but State 
Government of Bihar took no action. 
 

Human rights defenders (HRDs) face severe repression. The NHRC has 
registered at least 73 cases of violations of the rights of the HRDs from April 2010 to 30 
September 2011.70 The ACHR recorded the murder of at least 12 RTI activists from 
January 2010 to August 2011.71 India has no protection for human rights defenders.  
 

The Foreign Contribution (Regulation) Rules, 2011 adopted for implementation 
of the Foreign Contribution Regulation Act, 2011 violates the freedom of association 
and expression of the HRDs. Under Rule 3, any voluntary organization including 
Students Unions, Workers‟ Unions, Youth Forums and Women‟s wing of a political 
party; organization of farmers, workers, students, youth based on caste, community, 
religion, language or otherwise and any organizations which resorts to „bandh‟ or „hartal‟, 
„rasta roko‟, „rail roko‟ or „jail bbharo‟ in support of public causes can be branded as 
“organization to be of political nature, not being a political party”, and therefore 
prevented from receiving foreign grants. Further, all NGOs are required to renew their 
permission every five years.72 
 

The indigenous peoples cannot participate in public life because of the non-
implementation of the Panchayats (Extension to the Scheduled Areas) Act enacted in 
1996 (PESA). The nine concerned States73 where the Act is applicable have not framed 
the Rules to implement the Act74 until today. Under the PESA, the Chairmanship of the 
Panchayats (Village Councils) will be held by tribals. Because of the non-implementation 

                                                           
67 . ibid  
68. Communal situation in the country, Annual Report 2008-2009 of the Ministry of Home Affairs, 
Government of India; available at: http://www.mha.nic.in/pdfs/AR(E)0809.pdf 
69. Agenda for  Annual Conference of the  State Minorities Commissions  to be held on 31.3.2010  
at Vigyan Bhawan, New Delhi, http://ncm.nic.in/pdf/Agenda%202010.pdf  
70.ACTION TAKEN BY NHRC ON HUMAN RIGHTS DEFENDER CASES UPTO 30.09.2011, 
http://www.nhrc.nic.in/Documents/hrd_update_sep_2011.pdf  
71. RTI Activists: Sitting Ducks of India, September 2011, Asian Centre for Human Rights, 
http://www.achrweb.org/ihrrq/issue3-4/India-Sitting-Ducks-2011.pdf  
72 . FCRA Rules 2011 
73. The nine states where PESA is applicable are Andhra Pradesh, Chhattisgarh, Gujarat, Himachal 
Pradesh, Jharkhand, Maharashtra, Madhya Pradesh, Orissa and Rajasthan.  
74. Implement PESA for a quick cure for Maoism - Centre to states, Governance Now, 8 June 2010, 
http://governancenow.com/news/regular-story/implement-pesa-quick-cure-maoism-centre-
states  
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of the PESA, non-indigenous peoples are still being elected as head of the Panchayat in 
tribal areas. 
 
3. Economic, social and cultural rights 
 

On 3 August 2011, the Government of India informed the parliament that 407.4 
million people are below poverty line.75 This is a conservative estimate. A total of 
2,56,913 farmers at the rate of 16,057 farmers per year or 44 farmers per day committed 
suicide in India during 1995 to 2010, reflecting grave situation of debt. These include 
suicide of 49,528 farmers since 2008 including 16,196 in 2008, 17,368 in 2009, and 
15,964 in 2010.76 
 

The lands of indigenous peoples continue to be alienated. As of July 2010, a total 
of 4,77,000 cases of tribal land alienation have been registered covering 8,10,000 acres of 
lands of which 3,78,000 cases covering 7,86,000 acres have been decided by the Court. 
Of the cases decided by the courts, 2,09,000 cases have been decided in favour of tribals 
covering a total area of 4,06,000 acres.77 This means that 1,69,000 cases have been 
decided against the tribals. 
 

The number of conflict induced IDPs is a fluctuating one. According to the 
ACHR, there are about 7,00,000 conflict induced internally displaced persons in India 
who have been displaced due to conflicts. They include 59,542 families of Kashmiri 
Pandits and Muslims78 comprising about 2,97,710 persons; 4,473 Muslim families 
comprising of over 23,000 people in Gujarat (displaced since 2002)79; over 1,83,800 
persons in Assam (including 33,600 persons in Kokrajhar district,80 13,722 in 
Bongaigaon district81, 1,20,545 in Darrang district82, at least 3,884 in Udalguri district83 

                                                           
75. UNSTARRED QUESTION NO 626, Lok Sabha answered by Minister of State for Planning, Dr. 
Ashwani Kumar on 3.8.2011   
76. P. Sainath, “In 16 years, farm suicides cross a quarter million”, The Hindu, 29 October 2011, 
available at http://www.thehindu.com/opinion/columns/sainath/article2577635.ece and 
http://www.thehindu.com/multimedia/archive/00820/Farm_Suicides__All__820602a.pdf  
77. Lok Sabha Unstarred Question No. 831 answered by Dr Tushar A. Chaudhary, Minister of State 
in the Ministry of Tribal Affairs on 12.11.2010  
78. Annual Report 2010-11, MHA, http://www.mha.nic.in/pdfs/AR(E)1011.pdf  and UNstarred 
Question No. 3180 answered on 16.03.2010 in the Lok Sabha 
79. The complaint of Aantarik Visthapit Hak Rakshak Samiti to the NHRC of India dated 5 April 
2007 obtained by Asian Centre for Human Rights (ACHR) through RTI Act 2005  
80. RTI reply from the Office of the Deputy Commissioner, Kokrajhar district, Assam (No. 
KRTI.3/2007/218 dated 6 June 2009)  
81. RTI reply from the Office of the Deputy Commission, Bongaigaon, Assam (No. BRTI.7/2007/PT-
II/138 dated 19 November 2009)  
82. RTI reply from the Office of the Deputy Commissioner, Darrang District of Assam (No. RTI-
65/2009/11 dated 6 August 2009)  
83. ACHR‟s fact finding mission the two relief camps in Udalguri district in June 2009  
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and 11,737 in North Cachar Hills District84); about 30,000 Bru tribals in Tripura 
(displaced from Mizoram since 1997), about 20,000 Rabhas in Meghalaya, about 26,000 
Adivasis in Chhattisgarh85; about 1,20,000 Gutti Koya tribals (displaced from 
Chhattisgarh) in Andhra Pradesh,86 and about 240 Hmars from Assam who took shelter in 
Mizoram as of 22 October 2011.87 The government failed to ensure repatriation and 
rehabilitation of any IDP group. Further, the IDPs of India are denied less facilities in 
terms of food rations, cash dole, housing etc than being extended to the Tamil refugees in 
India and Tamil IDPs in Sri Lanka by the Government of India. This blatant 
discrimination is under adjudication before the Guwahati High Court in the case of 
ACHR Vs State of Assam & Anr [W.P.(C) 6/2011]. 
 

At least 60 million people have been reportedly displaced by development 
projects since 1947. Of these, over 40 per cent are tribals and another 40 per cent are 
Dalits and other rural poor.88 The Special Economic Zones (SEZs) cause displacement 
and a total of 582 SEZs have been formally approved under SEZ Act 2005 across India. 
In addition, 44 SEZs have been granted in-principal approval and another 380 SEZs have 
been notified.89  
 

The Forest Rights Act, 2006 is not being implemented properly and tribals are 
being denied right to forest resources. As of 30 September 2011, out of the 28,08,494 
claims of land titles considered, a staggering 15,77,831 claims (56.1% ) have been 
rejected.90  
 

One national survey have found dismal state of the Right of Children to Free 
and Compulsory Education Act of 2009 that seeks to provide free and compulsory 
education to all children of the age of six to fourteen years. The survey have found that - 
(i) one-third of all primary and upper primary schools face acute shortage of classrooms 
and do not comply with the RTE requirement of one teacher one classroom ratio; (ii) 

                                                           
84. Indian Home Minister‟s Statement in the Rajya Sabha on Situation in North Cachar hills District 
of Assam, Press Information Bureau, Government of India, 10 July 2009, 
http://www.pib.nic.in/release/release.asp?relid=50149  
85. Government cannot provide security to all villagers: minister, Thaindian News, 4 March 2008 
available at http://www.thaindian.com/newsportal/world-news/government-cannot-provide-
security-to-all-villagers-minister_10023675.html 
86. Chhattisgarh tribals sneak into AP, Daily News and Analysis (DNA), 20 June 2008, available at 
http://www.dnaindia.com/report.asp?newsid=1172353  
87. Mizoram govt to take care of Hmar refugees in state, Times of India, 22 October 2011, 
http://articles.timesofindia.indiatimes.com/2011-10-22/guwahati/30310623_1_mizoram-govt-
mizoram-government-refugees  
88. Development-induced displacement and human rights, By Walter Fernandes , Seven Sister‟s 
Post, 24 November 2011, http://www.sevensisterspost.com/epaper/24.11.11.pdf 
89. http://www.sezindia.nic.in/writereaddata/pdf/StatewiseDistribution-SEZ.pdf 
90. Ministry of Tribal Affairs, “Status report on implementation of the Scheduled Tribes and Other  
Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006 [for the period ending 30th  
September, 2011], http://www.tribal.nic.in/writereaddata/mainlinkFile/File1317.pdf  
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about half of primary and upper primary schools face shortage of teachers; (iii) 25% 
schools lack office cum store; 48% schools lack playground; 50% schools do not have 
boundary wall or fence; (iv) 37% schools do not have library; (v) 50% of schools do not 
either have a toilet or unusable; (v) 63% schools do not either have a separate toilet for 
girls or unusable; (vi) mid-day meals is not served in 17% schools while 19% schools 
lack kitchen shed for midday meals; (vii) 28% schools do not have provision for drinking 
water; (viii) children‟s attendance during period 2007-2010 was around 73% and (ix) 
5.9% of girls in the age group of 11-14 years are out of school compared to 3.5% boys 
across India.91 
 

Starvation deaths are regularly reported though data is not collated. On 10 May 
2011, the Supreme Court directed the Central government to release five million tonnes 
of foodgrains immediately for distribution in 150 most poverty-stricken districts to ensure 
that no starvation death takes place.92 The National Food Security Bill, 2011 for the first 
time proposes to provide for “cash transfer, food coupons in lieu of their foodgrain 
entitlements”. This will have disastrous consequences on the right to food and increase 
starvation deaths.93 
 

The right to highest attainable standards of health does not exist. Health care 
system has collapsed in several parts of the country. At least 83 children have died in 
West Bengal during June – November 2011 due to lack of basic healthcare facilities in 
the State run hospitals.94 Further, a total of 585 children died due to encephalitis in 
eastern Uttar Pradesh in 2011 according to official data as of 23 November 2011.95  
 

The violations of the Rights of the Child are rampant with Dalit and Adivasi 
children being more vulnerable. The Supreme Court issued directions for implementation 
of the Juvenile Justice (Care and Protection of Children) Act, 2000 on 10 January 2010 
but implementation remains only on paper. J&K has only one juvenile justice home for 
boys at R S Pura. Juvenile girls must be sent to police lock ups or prisons in the absence 
of a single Juvenile Home for Girls in J&K. Juveniles in Kashmir are detained with adults 

                                                           
91 .The Annual Status of Education Report (Rural) 2010, Pratham, 
http://www.pratham.org/aser08/ASER_2010_Report.pdf 
92. Release 5 million tonnes of foodgrains: Supreme Court, The Hindu, 14 May 2011  
93. Draft Food Security Bill 2011 is available at 
http://www.prsindia.org/uploads/media//draft/Draft_National_Food_Security_Bill%202011.pdf  
94. 9 more children die in Bengal, Hindustan Times, 10 November 2011,  
http://www.hindustantimes.com/India-news/Kolkata/9-more-children-die-in-Bengal/Article1-
767243.aspx  
95. Encephalitis death toll rises to 585 in UP, Zee News, 23 November 2011, 
http://zeenews.india.com/news/uttar-pradesh/encephalitis-death-toll-rises-to-585-in-
up_743357.html  
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in prisons and tried as adults due to non-implementation of the J&K Juvenile Justice Act, 
1997.96 
 

The Chhattisgarh government continues to recruit children of the police 
personnel killed on duty as “balarakshaks” (Child Guards) and these children cannot 
attend schools at least three days a week.97  

 
The security forces continued to occupy schools in conflict affected areas. On 1 

October 2010, the Supreme Court directed the MHA and the State governments “to 
ensure that the para military forces vacate the school and hostel buildings occupied by 
them” and submit an Action taken report within two months. Following Supreme Court‟s 
order the security forces vacated six out of the 31 schools as of 6 January 2011 in 
Chhattisgarh.98 On 18 January 2011, the Supreme Court directed the state government of 
Chhattisgarh to vacate all school buildings under the occupation of security forces within 
four months.99 On 7 March 2011, the Supreme Court directed the Jharkhand and Tripura 
governments to ensure that all schools and hostels of educational institutions are free 
from the occupation of security forces within two months. 21 schools in Jharkhand and 
16 schools in Tripura were still under occupation by the security forces.100 Similarly, a 
number of schools are said to be in the possession of security forces engaged in anti-
militancy operations in J&K; and no direction has been issued by the Supreme Court.101 
 

The Dalits continued to face atrocities and caste based discrimination in all 
spheres of life. At least 32,712 cases of crimes were committed against the Scheduled 
Castes in 2010 including 570 cases of murder, 1349 cases of rape, 511 cases of 
abduction, 150 cases of arson, 143 cases under the Protection of Civil Rights Act, 1955 
and 10,513 cases under the SC/ST (Prevention of Atrocities) Act, 1989 among others.102  
 

Indigenous/tribal peoples too face atrocities. At least 5,885 crimes were 
committed against the Scheduled Tribes in 2010 including 142 cases of murder, 654 
cases of rape, 84 cases of abduction, 39 cases of arson, 1169 cases under SC/ST 
(Prevention of Atrocities) Act, 1989 among others during 2010.103  

 

                                                           
96. Asian Centre for Human Rights, “Juveniles of J&K: Unequal before the Law & Denied justice in 
Custody”, 16 November 2011, available at http://www.achrweb.org/reports/india/JJ-J&K-
2011.pdf  
97. Chhattisgarh‟s „child cops‟ skip school for police duty, The Sentinel, 6 April 2011  
98. Chhattisgarh government pulled up for misleading court, The Hindu, 8 January 2011, available 
at http://www.hindu.com/2011/01/08/stories/2011010864821300.htm 
99. SC asks security forces to vacate schools, hostels, The Pioneer, 19 January 2011 
100. Free Schools from Forces: SC to J'khand, Tripura, Outlook, 7 March 2011, 
http://news.outlookindia.com/item.aspx?714216 
101. Troops in Kashmir Schools, Rising Kashmir, 13 April 2011, 
http://www.risingkashmir.com/news/troops-in-kashmir-schools-8462.aspx  
102. “Crime In India 2010”, NCRB, MHA  
103. “Crime In India 2010”, NCRB, MHA  
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The Prevention of Atrocities Act has been neutralized by the police and judicial 
machinery by not applying the empowering sections of the law when such crimes are 
committed. Further, the government does not implement the affirmative actions. There is 
a backlog of 35,000 vacancies from the Scheduled Castes, Scheduled Tribes and Other 
Back Castes quota in Central government employment as of 20 November 2011.104 
 

India has about 3,29,718 refugees including 97,103 Sri Lankan refugees as on 1 
November  2010105, 1,09,015 Tibetan refugees as on February 2009,106 about 92,000 
Burmese refugees107 and 31,600 refugees under the care of the United Nations High 
Commissioner for Refugees.108  The figures provided by UNHCR for 2011 is wrong as it 
does not include up-to-date data provided by the GoI and further excludes about 70,000 
Burmese refugees of Chin ethnic origin sheltered in Mizoram and Manipur. The Burmese 
refugees in Mizoram are regularly refouled. In 2009 alone, Mizoram police arrested 367 
Myanmarese nationals and deported 162 of them to Myanmar.109 In 2010, Mizoram 
Police arrested and deported 30 Burmese refugees on 22 January 2010,110 33 Burmese 
refugees on 6 February 2010;111 and about 60 Burmese refugees on 31 August 2010. 
Amongst those deported included 28 students, two leaders of the Chin National Council 
and members of the Free Burma Rangers who face risk of prosecution from the military 
junta in Myanmar.112  
 
V. State’s Obligations/Commitments 
 

This report indicates that India has failed to meet its human rights obligations. 
The judgements of the Courts such as the one on the Chakmas and Hajongs of Arunachal 
Pradesh remain unimplemented. It has failed to implement the recommendations of its 
own commissions including the Committee to Review Armed Forces Special Powers Act, 
1958 headed by Justice Jeevan Reddy.  
 

                                                           
104. Special drive mooted to fill 35000 Central quota vacancies, The Times of India, 20 November 
2011  
105. Annual Report 2010-2011, MHA  
106. Annual Report 2010-2011, MHA 
107. Chin-Burmese refugees in India air woes, 
http://www.indoburmanews.net/archives/archive06/aug_06/273 
108 . 2011 UNHCR country operations profile – India, http://www.unhcr.org/cgi-
bin/texis/vtx/page?page=49e4876d6 
109. http://www.thaindian.com/newsportal/politics/india-keeping-strict-vigil-along-
northeastern-border-lead_100314719.html  
110. http://www.bnionline.net/news/khonumthung/7854-thirty-burmese-deported-to-
burma.html  
111. Mizoram police deport 33 Myanmarese nationals, Daily News and Analysis, 6 February 2010, 
http://www.dnaindia.com/india/report_mizoram-police-deport-33-myanmarese-
nationals_1344162  
112 . Mizoram capital deports Burmese, NGO workers, Indo Burma News, 31 August 2010 
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India‟s periodic report to the UN Human Rights Committee has been pending 
since December 2001. On 7 May 2007, the CERD Committee requested India to “inform 
it of its implementation of the recommendations contained in paragraphs 12, 15, 19 and 
26 within one year of the adoption of the present conclusions”. India has failed to 
implement the same.113 [End] 
 
Annex 1: List of NGOs endorsing this stakeholders’ report 
 

1. Asian Indigenous and Tribal Peoples Network, New Delhi, India 
2. Adivasi Development Council, India 
3. Banglar Manab Adhikar Suraksha Mancha, West Bengal, India 
4. Mising Bane Kebang, Assam, India 
5. Karbi Human Rights Watch, Assam, India 
6. Integrated Rural Women Development Service Organization, Manipur, India 
7. Zomi Human Rights Foundation, India 
8. Rural Women Upliftment Society, Manipur, India  
9. Mizoram Bru Displaced Peoples‟ Forum, India 
10. Young Chakma Association, Marpara Zone, Mizoram, India 
11. Kheruk Majdoor Chetna Sangat Alirajpur, Madhya Pradesh, India 
12. Samaj Chetna Adhikar Manch, Madhya Pradesh, India 
13. Dialogue on Indigenous Culture and Environment Foundation, India 
14. National Campaign for Survival and Dignity, Sundargarh, India 
15. Indigenous Tribal Peoples Development Centre, Tripura 
16. All Bodo Students' Union, Assam, India 
17. All Rabha students' Union, Assam, India 
18. Dimasa students' Union, Assam, India 
19. Barak Valley Chakma Students‟ Association, Assam 

 

                                                           
113 . CERD/C/IND/CO/19 dated 5 May 2007 
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India 

                               Submission to the UN Universal Periodic Review  
                                        13th Session of the UPR Working Group  
                                       
                                               Submitted 28 November 2011  

Submitted by CIVICUS: World Alliance for Citizen Participation, NGO in General 
Consultative Status with ECOSOC and the Commonwealth Human Rights Initiative.   

1. (A) Introduction  

1.1 CIVICUS: World Alliance for Citizen Participation is an international movement with 
members in more than 100 countries worldwide.  Established in 1993, CIVICUS 
nurtures the foundation, growth and protection of citizen action throughout the world, 
especially in areas where participatory democracy and citizen’s freedom of 
association are threatened.    

1.2 The Commonwealth Human Rights Initiative (CHRI) is an international NGO working 
towards the practical realisation of human rights in the countries of the 
Commonwealth.  

1.3 In this document, CIVICUS and CHRI outline urgent concerns related to the 
environment in which civil society activists and human rights defenders operate in 
India, and about threats faced by them in the exercise of the freedoms of expression, 
association and assembly. 
  

• Under Section B, CIVICUS and CHRI  highlight concerns regarding assassinations 
and physical attacks on civil society activists exposing corruption   

• In section C, CIVICUS and CHRI focus on lethal attacks on protestors and legal 
cover for security forces using excessive force to quell protests

• In section D, CIVICUS and CHRI highlight concerns about judicial harassment and 
arbitrary arrests of human rights defenders 

• In section E CIVICUS and CHRI highlight unwarranted restrictions on foreign 
funding for civil society organisations  

• In section F, CIVICUS and CHRI make a number of recommendations in the areas 
of the concerns listed.  

2. (B) Concerns regarding physical attacks on and murder of civil society activists 
exposing corruption   
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2.1 The Constitution of India and ICCPR to which India is a party guarantee the 
freedoms of expression, association and assembly as well as the right to life. 
Nonetheless, assassinations of a large number of civil society activists and human rights 
defenders exposing corruption and human rights violations across the country indicate 
that the authorities in India are failing in their responsibility to provide adequate 
protection to civil society activists and human rights defenders.  

2.2 Exposing corruption and human rights violations is a dangerous and life threatening 
activity in many parts of India.  Throughout 2010-2011, mafia and criminal elements 
carried out targeted killings of at least a dozen anti-corruption activists in the states of 
Jharkhand, Maharashtra, Uttar Pradesh, Andhra Pradesh and Bihar. The murdered 
activists were engaged in exposing illegal business activities. The manner of killing 
varied from beating resulting in death to use of firearms. Following are the names of 
some of the murdered activists: Shehla Masood, Niyamat Ansari, Ramdas 
Ghadegavkar; Babbu Singh; Amit Jethwa; Dattaray Patil; Vitthal Gite; Sola Sanga Rao; 
Arun Sawant; Shashidhar Mishra; Vishram Laxman Dodiya; Lalit Mehta; and Satish 
Shetty.  

2.3 In addition to assassinations, an alarming number of murderous attacks have also 
been reported by activists involved in exposing official nepotism and corruption. Many of 
the activists against whom physical attacks were carried out had filed applications under 
India’s Right to Information Act asking for details regarding mining activities. The 
information sought if disclosed had the potential of exposing illegal mining activities and 
the alleged nexus between the land and timber mafia and corrupt government officials.  

2.4 Although, arrests have been made in a few instances, the slow pace of 
investigations in some cases as well as the failure to apprehend and bring  perpetrators 
to justice in a number of cases is a major cause of concern.   

3. (C) Excessive use of Force on protestors and legal cover for security forces 
using excessive force to quell protests  

3.1 The Constitution of India and the ICCPR to which India is a party guarantee the 
freedom of peaceful assembly. Nevertheless, the freedom to protest particularly in 
politically sensitive areas and situations is severely threatened and fraught with danger.  

3.2 In the state of Jammu and Kashmir, over a hundred civilians were shot dead by the 
police and paramilitaries in the pervasive anti-government protests that took place 
between June and September 2010. Amongst these were children in some instances 
under the age of 12 years. Protestors and stone pelters were with met with tear smoke 
shells and bullets. The force used was excessive which resulted in huge loss of human 
life and serious injuries. Till date there has been little effort to bring perpetrators to book. 
The most basic requirement of registering First Information Reports for the deaths during 
the firing has not been complied with.  

4 (D) Harassment through judicial processes and arbitrary arrests of human rights 
defenders  

4.1 Despite constitutional protection for an independent judiciary political interference in 
India’s criminal justice system remains rife particularly at the operational level in districts. 
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There have been well documented reports of human rights defenders being subjected to 
harassment through judicial proceedings.  

4.2 In December 2010, Dr Binayak Sen, Vice President of the People’s Union for Civil 
Liberties, who was engaged in documenting human rights violations by security forces 
in the state of Chhattisgarh was convicted of sedition and criminal conspiracy on the 
grounds that he provided assistance to and supported the activities of outlawed Maoist 
groups. The manner in which the police charged Dr Sen and the weak evidence relied 
upon by the court to convict him has been the subject of severe criticism by civil society 
organisations.  

4.3 Activists documenting human rights violations including torture by the police are 
particularly vulnerable and susceptible to arbitrary arrests and harassment through 
motivated prosecutions. In August 2010, five members of the Dalit Foundation, an 
NGO committed to the eradication of caste discrimination who were on a fact finding 
mission to inquire into the case of torture of a Dalit youth by the police were themselves 
arrested and detained by the police in the state of Tamil Nadu. They were accused of 
various offences including “impersonating a public servant, “assault or criminal force to 
deter a public servant from the discharge of his duty, “cheating by personation” and 
“criminal intimidation.”  

5. (E) Unwarranted restrictions on international funding for civil society  

5.1 The UN Declaration on Human Rights Defenders passed through a UN General 
Assembly Resolution guarantees the right to access resources for the purpose of 
protecting human rights, including the receipt of funds from abroad. 

5.2 The Foreign Contributions Regulation Act (FCRA) 2010 places a number of hurdles 
for civil society groups engaged in human rights advocacy and documenting of violations 
by allowing for broad executive discretion to designate organisations as being of a 
‘political nature' and thereby prevent them from accessing funding from abroad.   

5.3 The FCRA also mandates that organisations must renew their registration to enable 
international funding every five years. This provision subjects civil society organisations 
to additional layers of bureaucracy and also makes organisations critical of official 
policies vulnerable to bureaucratic sanction thereby impacting the independence of the 
civil society sector.  

6. (F) Recommendations to the Government of India  

6.1 CIVICUS and CHRI call on the Indian Government to create an enabling 
environment for civil society to operate in accordance with the rights enshrined in the 
Constitution of India, the ICCPR and the UN Declaration on Human Rights Defenders. 

• In particular, the Government of India should guarantee the following minimum 
requirements in policy and practice for civil society to operate: freedom of 
association; freedom of expression, the right to operate free from unwarranted 
state interference, the right to communicate and cooperate, the right to seek and 
secure funding, and the state’s duty to protect
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6.2 Regarding assassinations and physical attacks on civil society activists exposing 
corruption   

• A National Human Rights Action Plan in consultation with the National Human 
Rights Commission has been pending for over a decade. This needs to be 
finalised. Such a plan can take into account protection for all vulnerable persons 
and in particular those persons that face an added risk of persecution by the 
state or non state actors.  

• Police reforms should be urgently undertaken in the spirit of the 2006 Supreme 
Court judgement on the issue as well as the recommendations of the National 
Police Commission - which are pending implementation since three decades.   

6.3 Regarding excessive use of force on protestors and legal cover for security forces 
using excessive force  

• Security forces in charge of crowd control should be equipped with non-lethal 
weapons and provided training across the board on ‘humane means of crowd 
control’ as well as on the UN Basic Principles on the Use of Force and Firearms. 

• Every case of injury caused to protestors by security forces should be subjected 
to a mandatory police investigation as well as referred to the National Human 
Rights Commission.  

• The Armed Forces Special Powers Act and Section 197 of the Code of the 
Criminal Procedure which impede action against security forces for human rights 
violations should be repealed.  

6.4 Regarding arbitrary arrests of human rights defenders 

• Complaints of arbitrary arrest and detention of civil society activists should be 
inquired by district police chiefs and also referred by them as a matter of policy to 
the National Human Rights Commission.  

• Laws allowing preventive/ administrative detention which permit detention without 
due process of law such as the National Security Act and the Jammu and 
Kashmir Public Safety Act should be repealed.  

6.5 Regarding unwarranted restrictions on international funding for civil society 

• The Foreign Contributions Regulations Act should be amended to: ensure that 
the definition of a “political organisation” is only restricted to political parties 
contesting elections; and the requirement to renew permission for obtaining 
foreign funding every five years should be repealed in favour of one time 
permission.  
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 KASHMIR SUMMER 2010 PROTESTS 
List of the killed people from June 2010 to October 2010

1. Loom Malik of Chuntwari Kupwara, killed by armed forces on June 20 at Machill sector of LoC.
2. Firdous Ahmed Kakroo, 16 of Niglee Sopore, Baramulla killed by CRPF on June 25 near Jamia 

Qadeem in Sopore.
3. Shakeel Ahmed Ganai, 24 of Lalad Sopore killed by 177 batallion of CRPF at Chankhan Sopore.
4. Bilal Ahmed Wani, 22, of Kraltaeng Sopore, killed by CRPF bullet in Kraltaeng on June 27.
5. Tajamul Bashir Bhat, 17, of Wadoora Sopore, killed    by CRPF or SOG at Kapra Cinema in 

Sopore outside headquaters of 92 battalion of CRPF.
6. Tauqeer (Asif) Ahmed Rather, 09, of Rather Muhalla of Delina, Baramullah, killed by CRPF on 

June 28.
7. Ishtiyaq Ahmed Khanday, 15, of SK Colony, Islamabad, killed  by police on June 29.
8. Imtiyaz Ahmed Ittoo, 17, of Watergam Dailgam Islamabad, killed  by police in SK Colony 

Islamabad on June 29.
9. Shuja’at ul Islam, 17 of Anchidora Islamabad, killed by police at SK Colony Islamabad on June 

29.
10. Muzaffar Ahmed Bhat, 17, of Gangbug, Batamaloo, and body recovered from Doodh Ganga 

Nallah in Baramullah on June 06 alegedly arrested by CRPF on July 05 and tortured to death.
11.  Fayaz Ahmed Wani, 24, of Gangbug Batamaloo, killed  by CRPF or police firing at Batamaloo 

on July 06
12.  Yasmeen Jan, 25, of Lashmanpora Danderkha, Batamaloo, killed by CRPF/police firing at her 

residence in Danderkhah on July 06.
13. Abrar Ahmed Khan, 16 of Maisuma Bund killed alegedly by police CRPF firing at Maisuma on 

July 06.
14.  Faizaan Ahmed Bhuhroo, 13, of Jalal Sahib Baramulla, died by drowning after SOG men 

were trying to arrest him on July 17.
15. Fayaz Ahmed Khanday, 23, of Binner Baramulla, killed by CRPF in Baramulla.
16. Tariq Ahmed Dar, 17 of Panzala, Rafiabad, Baramulla, killed in police custody on July 25.
17. Muhammad Ahsan Ganai, 45 of Amargarh Sopore killed by CRPF at Krankshivan Colony on 

July 30.
18.  Showkat Ahmed Chopan, 17, of Amargarh Sopore killed at Kranshivan Colony on Juky 30.
19.  Adil Ramzaan Sheikh, 13 of Pattan killed by CRPF at Pattan on july 30.
20. Nazir Ahmed Mir, 23, of Sheeri Baramulla killed by CRPF at Pattan on July 30.
21. Javid Ahmed Teli, 20, of Bungalbagh Baramulla, killed by SOG at cement bridge baramulla on 

July 31.
22. Mudassir Ahmed Lone, 17, of Herpora Naidkhai, Sumbal killed by CRPF/police at IRP camp in 

Naidkhai on July 31.
23. Nayeem Ahmed Shah, 20 of Pampore killed by CRPF at Pampore on August 01.
24. Rayees Ahmed Wani, 18 of pampore killed by CRPF at Pampore on August 01.
25. Afrooza Teli of Khrew of Pampore killed by CRPF at her residence on August 01.
26. Javed Ahmed Sheikh, 18 of Wuyen Pampore killed in blast in police station at Khrew on August 

01.
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27.  Muhammad Amin Lone, 22 of Shalnag Khrew killed  in blast in police station at Krew on 
August 01.

28. Basharat Ahmed Reshi, 14 of Wachi Sangam killed by police near his residence on August 02.
29. Irshad Ahmed Bhat, 17 of Reshipora, Sangam tortured and killed alegedly by CRPF and police 

on August 02.
30. Ashiq Hussain Bhat, 15, of Kulgam Islamabad killed by CRPF at Chawalgam on August 02.
31. Rameez Ahmed Bhat, 16, of Kulgam killed by CRPF at Kulgam on August 02.
32. Hafiz Muhammad Yaqoob Bhat, 22 of Zadoora Kakapora Pulwama killed  by CRPF at Kakpora 

on August 02.
33. Tariq Ahmed Dar, 17 of Semthan Bijbehara wounded by CRPF on August 01 and succumbed to 

injuries on August 02.
34. Khursheed Ahmed War, 27, of Shumnag Kralpora Kupwara killed   by CRPF at Khuzunmati 

bridge near Kralpora on August 02.
35.  Sameer Ahmed Rah, 09 of Batamaloo Srinagar killed by CRPF at Batamaloo on August 02.
36.  Mehraj ud din Lone, 23 of Barthana Qamarwai killed by CRPF at Qamarwari police station on 

August 03.
37. Anis Ahmed Ganai, 17, of Dangerpora Narwara killed by CRPF at Eidgah on August 03.
38.  Suhail Ahmed Dar, 15, of Zainakote Srinagar killed by CRPF at Parimpora on August 03.
39. Jehangir Ahmed Bhat, 23, of Chenigam Yaripora killed by CRPF at Kulgam on August 03.
40. Riyaz Ahmed Bhat, 25 of Khrew injured by CRPF at Khrew on August succumbed to injuries 

on August 03.
41.  Muhammad Yaqoob Bhat, 20 of Nund Reshi Colony Bemina, killed by CRPF at Bemina on 

August 04.
42. Muhammad Iqbal Khan, 22 of Lone Muhalla Chanapora injured by CRPF on July 30 at 

Chanapora succumbed to injuries on August 04.
43.  Shabir Ahmed Malik, 30 of Lonepora Newa Pulwama, killed by CRPF at Pulwama on August 

04.
44. Ghulam Nabi Badyari, 48 of Ganpatyar, Habba Kadal, killed  by CRPF at his residence on 

August 05.
45. Rameez Ahmed, 22, of Mundji Sopore killed by CRPF at Warpora on August 06.
46. Aisha Sheikh of Ganpatyar Habba Kadal succumbed to sling shot injury at her residence on 

August 07.
47. Fida Nabi Lone, 20, of Qamarwari, injured in CRPF action at Qamarwari on August 03 and 

succumbed to injuries on August 08.
48. Farrukh Bukhari, 19, of Kreeri Pattan whose body was found at Kreeri on August 11 after 13 

days of his disappearance.
49.  Mudasir Ahmad Zargar, 16, of Trehgam Kupwara, killed in police and CRPF firing on August 

13.
50.  Ali Mohammad Khanday, 60, of Khanday Mohalla Pattan, killed in police and CRPF firing on 

August 13.
51.  Arif Mir, 19, of Lagropora, Sopore killed in CRPF firing on August 13.
52. Sameer Lone, 18, of Lagropora, Sopore killed in CRPF firing on August 13
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53. Irshad Ahmad Latoo, 35, of S K Colony Islamabad killed by police and paramilitary CRPF 
troopers on 14th August

54. Umar Ahmad Dar, 16, of Narbal Srinagar killed by CRPF on 14th August
55. Muhammad Abbas Dhobi, 30, of Mattan Islamabad beaten up by police and CRPF succumbed 

on 17th August.
56. Milat Ahmad Dar An eight-year-old boy of Harnag , Islambad, injured and later succumbed on 

19th August. He was critically injured by paramilitary forces while playing in a field.
57. Mudasir Ahmed Hajam, 19, Sopore, sustained bullet injury on 19th Aug by CRPF and 

succumbed on 20th August morning.
58. Nazir Ahmed Sheikh, 25, Bijbehara in South Kashmir’s Islamabad district. Fired by CRPF on 

20th August died on way to hospital.
59. Bilal Ahmad Sheikh, 22 year old, succumbed to his injuries on 23rd Aug was seriously injured 

on 14 August. A resident of Singhpora Pattan.
60. Omar Qayooom Bhat, 17 year old. Of Anchar Soura. Ruthlessly beaten by paramilitary CRPF 

troopers and police on 20th August. Admitted in Hospital on 23rd August after his release and 
Succumbed on 25th August.

61. Irshad Ahmad Parray, 11, Old Eidgah Islamabad, sustained pellet injuries in his vital organs and 
succumbed on his way to hospital on August 30.

62. Feroz Ahmad Malik, 17, Palhalan Pattan, fired by cops on 6th September and brought dead to 
sub district hospital Pattan.

63. Mudasir Ahmad Mir, 23, Ussan Pattan, fired by cops on 6th september scummbed to his injuries 
on way to hospital same day.

64. Noorudin Tantray, 26, Tantrypora Pattan, fired by cops on 6th september and scummbed to his 
injuries on way to hospital.

65. Muhammad Ramzan Mir, 45, Ussan Pattan, fired by cops on 6th september and scummbed to 
his injuries on way to hospital. It was fourth killing on 6th September.

66. Imran Ahmad Dar, 25, Zadibal, crtically injured by CRPF on 2nd Septemeber scummbed on 8th 
Septemeber at Soura Hospital.

67. Ghulam Muhammad Guroo, 55, maloora Khujibagh Sumbal, received head injury in clashes on 
8th September and scummbed on 9th Septemeber at Soura hospital.

68. Muhammad Ashraf Mir,34, Palhallan Pattan, Sustained critical injuries in neck in indiscriminate 
firing by police on 6th September and scummbbed to his injuries at Soura hospital on 12th 
September.

69. Nisar Ahmad Bhat, Ajas Bandipora, fired upon by Border Security Force (BSF) killing him 
onspot on 13th September.

70. Nisar Ahmad Kuchay,22, Humhama , Fired upon by police injuring him critically. Taken to 
Soura hospital where he succumbs after few hours on 13th September.

71. Ghulam Rasool Tantray, 50, sustained bullet injuries at Humhama  on 13th September sccumbs 
on the same day at Soura hospital.

72. Danish Nabi, 13, Charar-i-Sharief, was killed in CRPF firing near Hanwari near Char town on 
Sep 13. He was a seventh class student.

73. Mudasir Ahmad Parray, Kreshama Tangmarg, Killed in Police and CRPF firing on Sep 13.
74. Tariq Ahmad Ganai, Tillegam Tangmarg, Killed in Police and CRPF firing on Sep 13.

Annex 18:
Names of those that were Killed During the Summer of 2010 Peaceful  Protests



2
01

2

232

75. Abdul Majid Kuzzar, Bonegam Kunzer, killed in Police and CRPF firing on Sep 13 in Tangmarg 
north Kashmir.

76. Iqbal Ahmad Malik, Tumberhama Tangmarg, Killed when CRPF and Police opened fire on 
people on Sep 13.

77. Abdul Qayoom Wani, Waniloo Tangmarg, Killed in Police and CRPF firing on Sep 13.
78. Afaq Ahmad Khan, Iqbal Colony Tangmarg, Killed in Police and CRPF firing on Sep 13.
79. Javaid Ahmad Rather, 24, Kadalbal Pampore, Killed in Police and CRPF firing on Sep 13.
80. Ajaz Ahmad Wagay, 26, Kadalbal Pampore, Killed in Police and CRPF firing on Sep 13.
81. Riyaz Ahmad Sheikh, 28, Tengan pampore, Killed in Police and CRPF firing on sep 13.
82. Javaid Ahmad Teli, Humhama, Killed by troopers and Polce firing on Sep 13.
83. Rafiqa Bano, (Female), Ompora Budgam, Killed when CRPF and Polce opened fire in Budgam 

to disperse protestors on Sep 13.
84. Showkat Ahmad Mir, Budgam, Was district president of JKLF (R), killed by CRPF and Police 

firing when he was leading a procession in main Budgam town on Sep 13.
85. Aqib Ahmad wagay, 14, Islamabad, Killed by CRPF and Polce men at Sarnal Islamabad outside 

the house of NC MP Mehboob Beigh in an unprovoked firing on Sep 13.
86. Muhammad Rafiq Teli, Chanikhan Sopore, Killed in CRPF firing on Sep 13.
87. Adil Ahmad, Humhama, Sccumbed to his injuries at SMHS hospital on Sep 13. It was a bloody 

monday (Sep 13) in which more than 17 people were killed in a single day with many crtical and 
many missing.

88. Abdul Qayoom, Sangrama, injured in CRPF and police firing at Tangmarg on Sep 13 and 
sccumbed to his injuries on morning of 14th September.

89. Arshad Khan, Arari Mendhar Poonch, killed when Policemen led by local SDPO opned fire on 
students protesting against desceration of Quran in US and in Soldarity with Kashmir on Sep 15.

90. Baghdad Hussain Shah, Gulad Mendhar Poonch, Killed in Police firing at Mendhar Poonch on 
Sep 15.

91. Shameem Ahmad, Jagil Mendhar Poonch, Killed in Police firing in the frontier district on 
Poonch on Sep 15.

92. Alamdar Shah, Gulad Mendhar, killed in CRPF police firing in poonch district on Sep 15. It was 
fourth killing on a single day in Poonch

93. Mudasir Ahmad Kana, 20, Batapora Sopore, killed when CRPF opned fire on protestors in 
Sopore. Received bullet injury and died on way to hospital on Sep15.

94. Hajira, 55, Redwani Kulgam, died of heart attack after CRPF ransacked her house. She was 
taken to hospital but was decleared brought dead by doctors.

95. yasir Hameed Sheikh, Maisuma Srinagar, Cousin of JKLF Chairman Yasin Malik, injured in 
police firing on August 30 succumbed on Sep 16.

96. Fayaz Ahmad Dar, 22, Surpura Beeru in Budgam, Killed when Army’s 2 RR opened fire on 
group of people. He got seriously injured and was taken to hospital where he succumbed on Sep 
17.

97. Ghulam Rasool Bhat, Tapper Pattan, Killed when Indian forces opned fire at protestors killing 
him and injuring many others on Sep 17.

98. Imtiyaz Ahmad, 23, Pallipora Shopian, Killed when Indian forces resorted to indiscriminate 
firing him and injuring six others on Sep 17.
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99. Raju Nath, 14, Nathpora Khanbal, he had jumped into the river Jehlum after being chased away 
by Indian forces. His body was fished later on Sep 18.

100. Fayaz Ahmad Naikoo, Bemina Srinagar, injured on Sep14 in forces and police firing and 
Succumbed to his injuries at Soura hospital on Sep 18.

101. Noor-ul-Amin Dagga, 30, Naibasti Islamabad, Killed when CRPF and Police opened fire on 
funeral procession of Raju Nath, 14 year old boy. Noor-ul-Amin died on way to hospital on Sep 
18.

102. Insar Ahmad Tantray, 27, Palhalan Pattan, Killed when Indian forces opened fire on people, he 
received bullet in chest and died on way to hospital on Sep 18. He was a student of Kashmir 
University doing Masters in English.

103. Ali Muhammad Waza, 30, Tantray Mohalla Pattan, Killed when Indian forces opened fire on 
people. He received critical injuries and succumbed in hospital after few hours on Sep 18.

104. Muhammad Amin Ganai, 25, Tappar Pattan, has sustained firearm arm injury to his spine when 
police opened fire on protestors at Tappar Payeen on Sep 17. he succumbed to his injuries on Sep 
19 at Soura hospital.

105. Shabir Ahmad Dar, 25, Lider-mund Pulwama, sustained firearm injuries to his abdomen on 
Sep 13 when forces opened fire on people. He succumbed on Sep 19 at Soura hospital.

106. Bilal Ahmad Najar, Khanabal Islamabad, injured on Sep 18 in forces firing. He succumbed to 
his injuries on Sep 19 at SMHS hospital.

107. Mubeena Akhtar, 30, Natipora Sopore, sustained firearm injury in abdomen when patrol party 
of forces opened fire on pedestrians. She was taken to sopore hospital and referred to SMHS 
hospital srinagar were she was decleared brought dead on Sep 19

108. Altaf Ahmad, 25, Matipora Islamabad, beaten by army and got severely injured and was rushed 
to hospital and succumbed on Sep 20 after battling with life for three days.

109. Sajad Ahmad Pandit, 25, Sheikhpora Humhama, was seriously injured on Sep 13 at Humhama 
when CRPF and police opened fire to quell pro-freedom demonstration. He succumbed to his 
injuries at Soura hospital on Sep 22.

110. Umar Salman Bhat, 16, Puthka Sopore, had received firearm injury in leg in forces firing on 
September 16. Succumbed to his injuries at Soura hospital on October 02.
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No solution from "outside" on Kashmir
PTI

U.S. President Barack Obama. File photo
Ruling out any solution from “outside” to the Kashmir issue, U.S. President Barack Obama on Sunday underlined that
disputes between India and Pakistan could be resolved only by the two countries themselves.
Welcoming the Indo-Pak dialogue process, he said, “It is not the place of any nation, including the United States, to try
to impose solutions from the outside.”
“That said nations must meet their responsibilities and all of us have a profound interest in a Pakistan that is stable,
prosperous and democratic.”
Mr. Obama told PTI that the U.S. welcomed any dialogue and lessening of Indo-Pak tensions which would be good for
South Asia and for the world.
“President [Asif Ali] Zardari’s visit to India was encouraging. Increased trade and people-to-people contacts between
Indians and Pakistanis can lead to greater prosperity and understanding on both sides.”
“Efforts in New Delhi and Islamabad to improve relations give hope for further progress, including a possible visit to
Pakistan by Prime Minister [Manmohan] Singh,” he said.
Keywords: Indo-Pakistan ties, bilateral relations, Kashmir issue, U.S. President Barack Obama
RELATED NEWS

Anand Sharma hits back at Obama India needs another wave of reforms: Obama
More In: International | News

Printable version | Aug 8, 2012 7:48:41 PM | http://www.thehindu.com/news/international/article3642613.ece
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PRESS RELEASE 
 

Constructive Engagement Still Elusive at India’s Second Universal Periodic Review at the UN 
 

New Delhi, May 29, 2012 – India’s human rights record was reviewed by the UN Human Rights Council 
(HRC) under the mechanism of the Universal Periodic Review (UPR) on 24 May 2012 in Geneva. The 
review was marked by a general lack of acceptance of human rights challenges in the country and a mere 
reiteration of domestic laws, policies and Constitutional provisions by the Government of India (GoI). 
Regrettably, the answers of the government did not address critical issues related to gaps in implementation 
of laws and enjoyment of rights, with India’s Attorney General (who led the government delegation) stating in 
his opening address that, “India has the ability to self-correct”.  According to Miloon Kothari, Convenor of the 
Working Group on Human Rights in India and the UN (WGHR): “By employing a defensive and largely self-
righteous position at the HRC, GoI has, at least in its initial response at the HRC, once again lost the 
opportunity to constructively engage with the UN human rights system and in accepting the enormous 
human rights challenges it is faced with.” 

Of the eighty countries which participated in India’s UPR – a peer-review process of the human rights record 
of all UN member states – many reiterated the recommendations made during India’s first UPR in 2008 to 
ratify the UN Convention against Torture (CAT) and the Convention against Enforced Disappearances 
(CED). GoI accepted both recommendations four years ago but they have remained unfulfilled. On the 
question of torture, GoI referred to the Prevention of Torture Bill (PTB), which is pending before Parliament, 
without commenting on the non-compliance of the PTB with CAT’s definition of torture. WGHR regrets that 
GoI left many questions unanswered, including desisting from commenting on the ratification of CED. 

WGHR is also disturbed that India dodged the recommendations for repeal and review of the Armed Forces 
Special Powers Act (AFSPA) by referring to the Supreme Court’s upholding of its constitutionality and by 
citing Army’s human rights cell as a redressal mechanism. Ms. Vrinda Grover, human rights lawyer and 
member of WGHR, expressed serious concerns at GoI’s misleading response to the HRC, which 
camouflaged the systematic impunity enjoyed by armed forces for human rights abuse in the Northeast of 
the country and Kashmir: “The refusal and reluctance of GoI to squarely address the issue of impunity under 
AFSPA, in spite of numerous recommendations by international bodies, government appointed committees 
and UN Special Rapporteurs is unacceptable in a country that proclaims to be the largest democracy in the 
world.”  

Strong recommendations were made to India on the need to impose a de jure moratorium on the death 
penalty. The government’s response, that simply cited its de facto policy of awarding death penalty in the 
‘rarest of rare cases’, is also deeply unsatisfactory in light of statistics that show an increase in the number of 
death sentences awarded by the courts.  

There were recurring concerns by many states on the enjoyment of the right to freedom of religion and 
belief, anti-conversion laws and targeting of religious minorities. Surprisingly, while GoI has initiated a 
Communal Violence Bill to address the issue of violence against religious minorities, it expressed uncertainty 
before the HRC for the need for such a law. The Indian government’s insistence at the international level that 
existing laws and judicial decisions are sufficient to deal with egregious violations such as torture and attacks 
on religious minorities is very disappointing, when new laws on these issues are being debated at the 
national level. 

On the multiple recommendations it received on the need to ratify the Optional Protocol (complaint 
mechanism) to the Convention on the Elimination of Discrimination against Women (CEDAW), India once 
again stated that its domestic legal remedies were adequate to address gender-based discrimination. 
Many states also recommended withdrawal of GoI’s reservation to Article 16 of CEDAW – which guarantees 
non-discrimination in all matters relating to marriage and family life – and emphasized the need to enact a 
comprehensive anti-discrimination law. WGHR deeply regrets the fact that GoI did not engage 
substantially with recommendations made on issues relating to women, including maternal mortality, pre-
natal sex selection, infanticide, sexual and gender-based violence, political participation of women, sexual 
harassment at the workplace, early/child marriage, harmful traditional practices, honour crimes, and trafficking. 
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Sadly, GoI failed to use the UPR as an opportunity to demonstrate its commitment to bridge the gap between 
the law and the grim statistics on various forms of gender-based violence. Its tendency to rely upon domestic 
law repeatedly to explain the multiple challenges to the attainment of gender equality is disquieting, 
especially when access to justice remains a barrier for many, and several domestic laws are inconsistent 
with the universal standards on sex equality. 
 
WGHR, however, welcomes GoI’s positive shift on the issue of homosexuality, which was raised by many 
countries. The government affirmed its support of the High Court of Delhi judgment decriminalizing 
homosexuality and stated that it would take a sensitive view of the matter that has been appealed in the 
Supreme Court.    

The human rights of children received significant attention at the HRC. States repeatedly raised issues 
related to child mortality, child labour, child sexual abuse and trafficking. Many governments stressed the 
need for a reduction of the excessively high rates of maternal and child mortality and urged the fulfillment of 
the Millennium Development Goals in that regard. It was also recommended that India ratify the Third 
Optional Protocol (establishing a communications procedure) to the Convention on the Rights of the Child. A 
notable number of states also reiterated the need to ban all forms of child labour. The GoI stated that it was 
“fully conscious of issues pertaining to child labour” but that there was “no magic wand to address it”. This 
stand is oblivious to the fact that the legal scenario in the country has changed as being at school and not at 
work is now a fundamental right for all children from 6 to 14 backed by a powerful Right of Children to Free 
and Compulsory Education Act. The logical corollary of this change is for GoI to revisit its stand and amend 
the Child Labour (Prohibition and Regulation) Act.   

Given the scale of poverty and large-scale denial of socio-economic rights in India, the insufficient  attention 
given to economic, social and cultural rights at the UPR – with the exception of health and education – was 
disturbing. WGHR hopes, however, that references by member states to the need for more attention to 
housing for low-income groups and reduction of slums; more focus on poverty alleviation; removal of rural 
and urban inequities; and improvement of access to water and sanitation, will be turned into 
recommendations by the HRC before the adoption of the outcome document on Wednesday 30 May, 2012 

On the critical issue of the right to adequate and nutritious food, it is disturbing that GoI has dismissed the 
need to universalise the Public Distribution System, which operates on the basis of an unrealistic poverty line 
and excludes genuinely poor rural households due to targeting errors, corruption, inefficiency and 
discrimination in distribution. GoI has also failed to respond to concerns about the rights of peasants and 
farmers, the issue of unprecedented numbers of farmers’ suicides and the endemic malnourishment that still 
persists in the country, as recently acknowledged by the Prime Minister himself.  

Overall, WGHR regrets that GoI desisted from responding to most of the substantial comments, questions 
and recommendations by states. According to Miloon Kothari: “It remains to be seen whether GoI will take a 
constructive view and accept the many recommendations it will receive from the Human Rights Council on 
30 May and engage in a genuine dialogue, including cooperation, with the UN between the second and third 
UPR. The opportunity also still exists, prior to the final adoption of India’s report in September 2012, for GoI 
to begin a process of serious consultations with civil society and independent actors – including human rights 
institutions – at home. It is only when such steps, consistent with a democratic mode of governance, are 
taken that the UN will be convinced that GoI is serious about fostering an atmosphere that will contribute to 
an improvement in the adverse human rights situation on the ground.”   

 
For more information, contact:  

 Miloon Kothari, Convenor, Working Group on Human Rights in India and the UN (WGHR) 
phone (Geneva): +41 792020679; email: miloon.kothari@gmail.com 

 Vrinda Grover, Lawyer – phone: +91 9810806181; email: vrindagrover@gmail.com 

 Madhu Mehra, Director, Partners for Law in Development (PLD) 
phone: +91 9810737686; email: programmes@pldindia.org 

The Working Group on Human Rights in India and the UN – a national coalition of fourteen human rights organisations 
and independent experts – works towards the realisation of all civil, cultural, economic, political and social human rights 
in India, and towards holding the Indian government accountable to its national and international human rights 
obligations. For information on WGHR, please visit: www.wghr.org 
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AI Index: ASA 20/023/2012

1 June 2012

India must deliver on its repeated commitments to the Human Rights Council

On 24 May 2012, India’s human rights record came under renewed international scrutiny during 

its second Universal Periodic Review (UPR) at the UN Human Rights Council.1 Amnesty 

International welcomes the recommendations made to India by the reviewing states, many of 

which reflect concerns raised previously by the organization.2 

Amnesty International is disappointed, however, that despite India’s assertion that it sees the UPR 

mechanism as one of “constructive engagement,” the government did not immediately accept any 

of the recommendations made, some of which were put forward in 2008 during India’s first UPR. 

Amnesty International urges India to demonstrate by September 2012, a genuine resolve to deliver 

on its outstanding human rights commitments and the UPR recommendations, when the report on 

India’s second UPR is formally adopted at the 21st session of the Human Rights Council.  

India must strengthen national safeguards against torture. During the review, India received no 

less than 17 recommendations to ratify the Convention against Torture and Other Cruel, Inhuman 

or Degrading Treatment or Punishment (CAT).3 Having signed the CAT 15 years ago, India should 

now ratify without further delay both the CAT and its Optional Protocol. India stated, as it did 

during its first review in 2008, that it is in the process of ratifying the CAT, and attributed the 

delay to the drafting of the domestic Prevention of Torture Bill, which has been pending before 

Parliament since May 2010.  

The Prevention of Torture Bill falls short of the requirements of the CAT in several respects, as 

previously detailed by Amnesty International, for example with regard to the definition of torture 

and the inclusion of a statute of limitations.4 During the review, India asserted that its existing 

laws provide adequate protection against torture. Amnesty International strongly contests this 

assertion. 

Amnesty International urges India to act on recommendations to ratify the International 

Convention for the Protection of All Persons from Enforced Disappearance,5 which it signed five 

years ago. 

India should also accept the recommendations6 that it sign and ratify the Second Optional 

Protocol to the International Covenant on Civil and Political Rights aiming at the abolition of the 

death penalty, establish an official moratorium on the use of the death penalty, or abolish the 

death penalty. No executions have been carried out in India since 2004, but recent rejections of 

several mercy petitions of prisoners currently on death row have increased fears that executions 

may resume. This would constitute a major setback to the country’s alignment with the global 

trend away from the use of the death penalty.7

 

Amnesty International welcomes the recommendations made that India repeal or review the Armed 

Forces Special Powers Act 1958 (AFSPA),8 as also recommended by a government-appointed 

panel six years ago following widespread demands in north-eastern states and Jammu and 

Kashmir. During the UPR, the Indian delegation failed to adequately address impunity under the 

AFSPA, which grants security forces in specified areas of armed insurgency powers to shoot to kill 
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in situations where they are not necessarily at imminent risk. The Indian Supreme Court recently 

ruled that security personnel could not invoke the AFSPA to avoid prosecutions for alleged human 

rights violations.9 However, under the AFSPA, prosecutions cannot take place without approval by 

India’s federal government. 

The Indian delegation did not respond to an advance question from Norway on whether India 

would consider repeal of the Jammu and Kashmir Public Safety Act, 1978 (PSA),10 under which 

hundreds of persons suspected of involvement in protests, political leaders and activists remain in 

detention without charge or trial in Jammu and Kashmir. Amendments made to the PSA in 2012 

have still not brought detention practices in Jammu and Kashmir fully into line with India’s human 

rights obligations under international law.11 

Amnesty International therefore reiterates its call on the Government of India to ensure that the 

Jammu and Kashmir authorities repeal the PSA, end the practice of administrative detention in 

the state, and free all detainees unless they are charged with a recognizable offence under the 

state’s ordinary criminal law.

In September 2011, India issued a standing invitation to the UN Special Procedures, and its 

facilitation of recent visits by the Special Rapporteurs on human rights defenders, and 

extrajudicial, summary or arbitrary executions, is welcome. As recommended during the UPR,12 

Amnesty International urges India without further delay, to address the backlog of outstanding 

mission requests from other Special Procedures, and in particular to facilitate visits by the Special 

Rapporteur on torture, whose request to visit has been pending since 1993, and the Working 

Group on Arbitrary Detention. Several states called on India to implement the recommendations of 

the Special Rapporteur on human rights defenders following her visit in January 2011 and to 

ensure that human rights defenders are able to carry out their legitimate and peaceful activities 

without fear of harassment and intimidation.13 

Amnesty International calls on India to demonstrate its “constructive engagement” to the UPR at 

the Human Rights Council’s 21st Session in September, and act swiftly to give effect to these 

recommendations. 
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1 Further information on the second UPR of India can be found at: 

http://www.ohchr.org/EN/HRBodies/UPR/Pages/INSession13.aspx 
2 Amnesty International, India: Accountability, impunity and obstacles to access to justice, Submission to the 

UN Universal Periodic Review, (Index ASA/20/048/2011), November 2011: 

http://www.amnesty.org/en/library/info/ASA20/048/2011/en 
3 Draft report of the Working Group on the Universal Periodic Review, United Nations, A/HRC/WG.6/13/L.8. 

Recommendations 138.1 (Spain), 138.3 (United Kingdom), 138.4 (United States of America), 138.5 (Iraq), 

138.7 (Italy), 138.8 (Maldives), 138.10 (Uruguay), 138.12 (Australia), 138.13 (Austria), 138.15 (Botswana

), 138.16 (Brazil), 138.17 (Czech Republic), 138.12 (France), 138.28 (Sweden), 138.29 (Indonesia), 

138.32 (Switzerland), 138.36 (Timor-Leste). 
4 Amnesty International, India: Briefing on the Prevention of Torture Bill (Index: ASA 20/030/2010), October 

2000,  http://www.amnesty.org/en/library/info/ASA20/030/2010/en 
5 Draft report of the Working Group on the Universal Periodic Review, United Nations, A/HRC/WG.6/13/L.8. 

Recommendations 138.1 (Spain), 138.9 (Uruguay), 138.11 (Argentina), 138.13 (Austria), 138.18 (Portugal

), 138.20 (Chile), 138.24 (France).
6 Draft report of the Working Group on the Universal Periodic Review, United Nations, A/HRC/WG.6/13/L.8. 

Recommendations 138.91 (Ireland), 138.93 (Spain), 138.94 (Chile) 138.95, (France), 138.96 (Belgium), 

138.97 (Italy), 138.101 (Portugal), 138.98 (Switzerland), 138.99 (Argentina), 138.100 (Norway).
7 Amnesty International, India: Balwant Singh reprieve not enough (Index: PRE01/163/2012), March 2012: 

https://www.amnesty.org/en/for-media/press-releases/india-balwant-singh-reprieve-not-enough-2012-03-28   
8 Draft report of the Working Group on the Universal Periodic Review, United Nations, A/HRC/WG.6/13/L.8. 

Recommendations 138.35 (Switzerland), 138.44 (Slovakia), 138.45 (France); and Advance question 

submitted by Norway, Advance Questions to India – Add.1, United Nations, available at: 

http://www.ohchr.org/EN/HRBodies/UPR/Pages/INSession13.aspx  
9 Amnesty International, India: Security forces cannot claim immunity under AFSPA, must face trial for  

violations, February 2012, https://www.amnesty.org/en/for-media/press-releases/india-security-forces-cannot-

claim-immunity-under-afspa-must-face-trial-vio 
10 Advance Questions to India – Add.1, United Nations, available at: 

http://www.ohchr.org/EN/HRBodies/UPR/Pages/INSession13.aspx  
11 Amnesty International, India: Amendments not enough - Repeal the Jammu and Kashmir Public Safety Act, 

(Index: ASA 20/019/2012), 2 May 2012. http://www.amnesty.org/en/library/info/ASA20/019/2012/en 
12 Draft report of the Working Group on the Universal Periodic Review, United Nations, A/HRC/WG.6/13/L.8. 

Recommendations 138.32 (Switzerland), 138.66 (Belgium), 138.69 (Hungary), 138.109 (Belarus).
13 Draft report of the Working Group on the Universal Periodic Review, United Nations, A/HRC/WG.6/13/L.8. 

Recommendations 138.43 (Czech Republic), 138.67 (Spain), 138.121 (Iraq), 138.68 (Norway). 
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PRESS RELEASE

India Accepts 169 Recommendations in their Universal 
Periodic Review of Human Rights

Geneva, Wednesday, 30 May 2012 - This week KCEU continued its lobbying of the 2012 
India Universal Periodic Review of Human Rights (UPR).   As previously  noted the 
Government of India has come under repeated criticism for the Armed Forces Special 
Powers Act, immunity for armed forces and police who commit human rights abuses, 
failing to adequately train armed forces and the police about their human rights 
obligations, failing to ratify the Convention Against Torture, failing to ratify  the Convention 
for the Protection of All Person from Disappearance, a lack of responses to human rights 
cases submitted by the Office of the High Commissioner for Human Rights (OHCHR), 
restricting the internet, failing to protect human rights defenders, failing to protect 
journalists, and failing to abolish the death penalty.   Of 169 recommendations many 
pertain to these issues which are particularly relevant in Kashmir.

Today the Government of India has accepted the 169 recommendations which are put 
forward by states - many of whom KCEU has met with in recent weeks.  The final adoption 
of the report will be voted in the 21st session of Human Rights Council in September 2012.

Barrister A. maid Tramboo, who was present at todays meeting in Geneva said that “the 
UPR is an important process whereby governments and civil society can review the 
human rights record of a country  in the previous four to five years.   The second UPR of 
India has exposed the severe human rights problems in Indian Held Kashmir and it is 
noteworthy that so many of the recommendations pertain to Kashmir.   While many of the 
recommendations would make a huge difference to the lives of the Kashmiri people were 
they to be undertaken the 67th recommendation is of particular importance.   In the recent 
report by the Special Rapporteur on Human Rights Defenders India was requested to 
undertake an impartial and thorough investigation into the issue of mass graves in 
Kashmir. By recommending that the Government of India “adopt the recommendations of 
the Special Rapporteur on the situation of human rights defenders” Spain have made the 
strongest call for that investigation during this UPR.” 

The United States recommended that India “Ratify the Convention against Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment and end impunity for 
security forces accused of committing human rights violations.”

The United Kingdom recommended that India “Expedite the ratification of the Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment and its 
Optional Protocol, and adopt robust domestic legislation to this effect”.
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Slovakia recommended that India “Repeal the Armed Forces Special Powers Act or adopt 
the negotiated amendments to it that would address the accountability of security 
personnel, the regulation concerning detentions as well as victims’ right to appeal in 
accordance to international standards.”

Numerous states made similar recommendations and the relevant text is copied below 
(the entire document is attached to this email).

Tramboo commended those nations that had brought up  the more politically problematic 
issue of the AFSPA and mass graves while also commenting that “India accepted that it 
should ratify the Convention Against Torture during its previous UPR in 2008; many more 
nations have requested it this time india has once again accepted this recommendation 
and time will tell if the Government of India is committed to this goal”.

Prof. Nazir Ahmed Shawl, Chairman of Kashmir Centre London, commented that 
“substantial work has been undertaken by the Kashmiri diaspora to ensure that issues 
pertinent to the people of Kashmir have been raised by nations and by the OHCHR.  India 
has received many recommendations that pertain to Kashmir and we should expect that 
these recommendations are carried out by the Government of India.   India failing to ratify 
the CAT has been of particular prominence.  The NGO community widely accepts that the 
India is unable to abide by the convention and many more states have recommended it in 
this round of UPR; we all wait for progress on this issue.”

KCEU will continue to lobby at the United Nations and interact with the Office of the High 
Commissioner for Human Rights until such a time as human rights violations in Kashmir 
are brought under control and the people of Kashmir are granted their right to self-
determination.

KCEU will be meeting with states and the OHCHR in the run up to the adoption of the 
report and recommendations in September.

END
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